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Homicide in Ethiopia:
Human Rizhts, Federalism, and Legal Pluralism

I TROIWICTION

This is a paper about human righes, federahism and legal plural-
ism in Ethiopia, It is o deeply practical paper, in many ways a paper
ahout the rezponsibilities and limits of state power. The topic is how
the Elhuopian stale can maintain the level of protection of human
rights necessary to proteet its standing in the internatienal commu-
nity while at the same time respecting and ineorporating within its
formal lepal system Cthe multiple customary law systems existing
within its borders. The conclusion is that the key to success 13 adop-
tion of 2 maximally fexible system of legislative federalisim.

Ethigpia enjoys a rich heritage of customary law systems. There
are more than sixty such legal svstems 1o BElhiopma, seme of them
operating quite independently of the formal state legal system.
There are two reasons for the relative autonomy of Ethiopia’s costem-
ary law systems. First is that the state’s resources are insulfieient to
extend the state legal systerm o every corner of its empire. Sccond 1s
that the Ethioptan government has a real, though as yet unsiroc-
tured, commitment th the preservation of the costomary law systems
within ils boundaries,

The Ethiopian government alan has a commitment to establish-
ment of the rule of law in Ethiopia, in the convenlional minetesnth-
cenfury European meaning of the torm. A central attnbate of that
nineteenth-century European rule-of-law model is the notion of 2 uni-
tary legal system generating uniform legal rules from a central state
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authority. Ancther attribule of thatl sort of rule of law is the guaran-
tee of protection for individual rights, today better-known as human
rights.

Tension exists hetwaen the Ethiopian government’s commitment
to the concept of uniferm legal rules throughowt its tervitory, includ-
ing roles protecting human rights, and ics commitment to preserva-
tion of the Kithiopiszn castomary law systems, The Ethiopian Federal
Constitotion of 1994 puarantees protection for a broad range of
human rights, incerporaling by reference the mgjor international
human mights covenants signed and ratified by the Ethiopian povern-
ment and repeating, verbatim, the language of the most imporeant
rights. The state constitutions — now in the process of adoplion
{hroughaul Ethiopia — tend, oo the whole, to mimic the federal con-
stitution in thiz regard. The customary law systems, however, devi-
ate o al least some ways from the norms sct up by the federal and
state constitutions.

The tensiuon between the customary law systems and tho statu-
tory and constitutional norms of the Ethiopian povernment is most
clearly seen in the rules and practices relating to the crime of homi-
cide. The federal Penal Code, wrnitten in 1957 and sl in Morce, pur-
porta to establish roles uniformly applicable throughoot the
veapraphic confines of the Elhiopian state! Yet many, iff not mest,
cases of homicide are dealt with by the sixty Ethiopian customary law
syatems,

[n sach a sitvation, the classical European goal of total vertainty
in the law, especially the criminal law, must neeessarily he reconsid-
cred. The nincteenth-century model of uniform legal rules, expressed
by eode and uwniformly applied throoghoot the country, 15 not wable
in large multicultural nalions such as Elthiopia. The federal constitu-
tinn adapted by Ethiopia in 1994 iz the first legislative recognition of
that Fact. The second legislative reongnition of that fact shouald be
enactment of a flexible federal statutory framework conferring a high
degres of legizslative autonomy on the Ethiopian regions. Onee feder-
alisn 15 decided wpon, flexibility and local autonomy come into com-

1. The Ethicpian Penal Caode ol 1957 is in the proocss of revision, Howeser, Lhie
premuse for revision is the prescovalion of unilfeem mules of grimmad Liw wndoemly
applicd threupghout Etbuopia. Eazly reports indicata chat the raviziona will e minee
i ampact and chaseter.

The (iregarian Celendar, not the Ethiopien Calendarc. = wsed for daling in this
article. The Gregonan Calendar 15 seven wears abiead of 1he Ethingian Cadendar. ¢k-
crpl for the period 1 Junuacy bo & Septomber, wheo it i5 gight. veara ahead. Thus, the
Ethiopian Penal Oode was written in 1907 under the Cregorian Calendar but in 18950
under che Ethiopian Crlendar.

Federalism was a topic very much on the minds of the Elhiopizn legal commuanity
#¢ BEthiopis approached the Gith anniversacy of its 1999 Copstitetion. Lecfures weare
giveen gl somimgrs beld ot both EORL and Addis Ababa Univeraity. Thia article,
eo-authaored by Getachew and Iopovan, both teachere of constitutional law, grew oul
of that period of intallactual ferment.
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petition with certainty as desirable valueg informing the lawis).
Even more flexibility, to allow for local variations in the law, is re-
guired when 2 federal government embraces, as has the Ethiopian
government, the principle of preservation of its multiple customary
law systermns,

The Ethiopian povernment’s commitment to establizsh the rule of
law while protecting its costomarey law svstems confronts it with
threc immediate tasks: 1) ereating a federal framework of statutory
Law Aexible enoungh ko allow the nine Ethiopian state governments to
cnact their own statutory frameworks, in turn flexible enough to ac-
commodate the cuslomary law systems within their borders; 23 in-
ventorving the more than sixty Hthigpian customary law systems,
most of which have never been stodied by legal anthropolopists, to
¢valuate their procedures and practices and determine which are and
which are not in conformance with the internaticnal human rights
guarantess containgd in the Ethiopian congoitotion; and 3) devising
technigues to monitor the performance of the customary law regimes
for compliance with mimimal standards of human rights protection,
and te upprade their performance in that regard. Completion of
these tasks requires reconciling compeling pairs of values: rale of
law and prescrvation of customary law, protection of buman rights
and protection of cwstom, certainty in the law and flexibility, uni-
formity in the law and local aatonomy.

The critme of hemicide has been chosen for a case study becavse it
presents these tensiens in their most extreme and henee moest clear
form. The substantive rules of law goverming homicide are penerally
the same in bath customary and medern legal svstems. Unprovoled
killings are wrong; self-defense 15 an exeuse, and 50 on, Because of
this high level of consensus, the variances, when they oceour, arc star-
tling and crystalclear. An example of such a variance, found not just
in Ethiopia bot also i many ather parts of the world, is eondonation
al customary law of the killing of 2 witch or of revenge killings.

Where a variance such as that relating to witcheraft or revenpe
kilting oecurs, one 15 confronted with Lhe situation of a natien-state
tolerating the existence within its borders of a competing legal au-
thority endorsing radically different norms relating to the taking of
human life. (n the one hand, tolerance of these radically different.
cuslomary law norms is sarguably the duty of & government that pur-
ports to be representative, for the customary law systems are more
closely linked to and reflective of the traditions and expectations of
the loczal pegples they serve than are the rules cnacted by the nation-
state, On the other hand, tolerance of these norms calls ioto guestion
the sincerily of the formal government’s constitutionally-expressed
commitment to protection of the fundamental and universal human
right to lile and 1o equal protection of the laws, In the end, or =0 it is
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armued, tha impact of multiple variances between the norms of the
rustomary law systems and those of the modern nation-state can eall
inte gquestion Lthe legatimacy of the formal, modern, legal system and
eventually that of the modern nation-state itself,

Teas is at stake when it comes to procedure. The procedares uti-
lized by a snciety for dealing with killings are oot s reflective of core
soeial values as are the noerms of conduct governing the killing of one
human being by another. Nonetheless, even with respect to rules of
procedure rather than those of substance, the legitimoacy of the for-
mal legal system can be ¢astinto doubt when the poople 1t purports to
serve prefer and utilize the disvpule resolutivn procedures familiar Lo
them through itheir customary law rather than those set op by the
medern state.

Buch a sitvakion exizstz in Ethiopia. Ethiopia is a vast and multi-
ethnic nation. The modern EBuropean-siyle legul apparatus of the
state, estahlished in the mid-20th century, has only recently been ex-
tended to the moere distant repions of the countiy, In these regions,
the norms of behavior (hat govern the taking of human life, and the
procedurcs that surround its saoctioning, are not those established
by the Ethwpian Penal Code and the Ethinpian Criminal Proeadures
Code, but rather the norms and precedures of the anelent customarcy
law systerns of the BEthiopian peoaples. Even in regions that for more
than two thousand years have furmed the oucleus of the Ethiopian
stale, lovally 1o customary law norms and procedures conbinges to
frustrate enforeement of the modern cmminal law and to tuel dizsatis-
Factivn with the government's system of eriminal justice,

A few generalizations about the customary law of homicide in
Ethiopia are in order. First, the typical outeome of customary law
homicide procedure 15 Lhai the slayer 1s Mreed by the paymenti of com-
pensation to the fanulies of the vietim. In other words the slayver does
not encounter any loss of liberty as a penally. Once the amouni of
eompensation 1= pald eut in full, the oftender can engage himself in
day-to-day activily as though nelhing has happened, He 15 not to be
put hehind the bars as 1z the case where the written national laws
apply., Secand, there are vanations as to Lhe amount and mode of
pavment from one groap (culture) to ancther. The slayer may be re-
quired tu pay in compensation as many as a couple of hundreds heads
nf animal beginning with camels down the line to cattle, sheep and
goats, Third, since the amoent of compensation Lo be paich b5 ex-
tremely high, the slayer cannot pay it all by himself. 1t, therefore, is
one of the principles of the law of homicide thal the offender will be
aszizted by his elan, the members of which will contribute as much as
they cun Lo the full amount. of the compensation Axad as payable, He-
spoensibility for homicide 1s thus famihal rather than individual
Fourlth, the amount of compensation to be paid sometimes differs
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the event ol the hamiride of a8 woman and that of 3 man. Among
peaples adhering bo this principle, the life of a woman 15 compensable
with approximately fifty per cent fewer heads of animals than the life
of 2 man.

This paper examines cestomary law practives relating to horm-
cide among three ethnie groups: the Showa Amhara of the Amhara
Regional State, the Gumuaz people 1n the Beneshangul and Guomaz
Regional State; and the Somali people in Lhe Somali Regional State of
Ettuopia. The Amharas are the peoplte most clozely identified with
the ancient and the modern Ethiopian State. The material on the
Ambaras foruses on the interaction between the state legal system
and the Amhara customary law system in cases involving revenge
killings. The Gumuz people are among the most removed from mod-
crn civilization of all Ethiopian ethnic groups. The section on the
fGumuz considers sorcery and stalus (adventure? killings, The
Somahs, who are nomadic pastorahsts, are the people least agsimi-
lated into the modern Ethivpian State. The see¢tion on the Somali
locuses on eases involving the killing of women and tha relaced sen-
tencing practices that discriminate against and devalue the lives of
women. These three groups have been selected for study because
cach mamfestes a very different dimension of the problem of human
righly, federalism and lepal pluralizm thal confronts the Edhioplan
State.

Part I of this paper deseribes the modern Ethiopian State, the
ethnic composition of the Ethiopian people, with particular reference
to the Amhara, Gumoz and Somabl peoples, and the geography of
their lands. Part II examines the treatment of hemicide within the
pustomery law systems of the Amhara, Gumuz and Somali peoples.
At issuc are the right to lite, the protection of temale children against
gxploilation, and the richt of women not to be discoiminated against
ok the hasis of their gender. Part LI, the heart of the paper, exam-
ines the interplay between these customary law systems, modera no-
tione of human rightz, federalism and legal pluralism. Part Three
also considers precedural mechanisms vselul fur reconciling the for-
mal Ethiopian legal system and the informal Ethippian customary
law systems. Part [V, the conclusion of the article, proposes a plan of
action; for the Ethiopian government that will respect and presere
the customary law systems while modifying them to effectuate the
universal human  rights norms  contained in the Ethiopgian
conztitution.

Confrontaticon and competition between a naton's formal legal
system and its customary law systems is not inevitable, The tension
between the two can be mediated by legislation artfully designed to
pramgte the interests of both syatems. The pentral vision of the pro-
posed plan is the introduction of flexibility into Ethiopia's federal and
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state penal and criminal procedural law so as W permit co-existence
and copperation betwaen the customary law systems and the state
criminal justice system, subject to the authority of the human rights
pravizions of the state and federal constitutions. These new, flexible,
lepal norms would then be extended, in combination wath or preceded
by a campaign of community cducation, to these customary law sys-
Lems heretofvre untouched by or resistant lo the legal suilherity of
the state.

I Erxrimnta

Ethiopta has exizted az a state for thousands of years, prowing,
shrinking, (ransforming and reimventing itself as the centuries
paszed by, At present, Ethiopia is a counlry of more than 60 million
people, with an arca of about 1.2 million square kiiometers, or
500,000 square miles, N is larper than most Buropean nalions. In
1994 Ethiopia’s form of government became federal, a radical depar-
ture from the tradition of gnitary central administration that has
characterized the Ethiopian government from ils esarliest moments.
With the briel exception of the Elho-Eritrean Federation from 1952-
1261, Ethiopia has been a kingdom, ap empire or a dictatorship
throughout its three thousand years of history. This has been so de-
spite the fact that the countey which calls itself Ethiopia in fact is a
mosaie composed of more than B0 different ethno-linguistic proups.”

The federal povernment of Ethiopia pow 1in place was created by
the 1994 Consztitution. The Constitutionm provides for ethnically-
based federalism by which the nation is erganized into fine by-and-
larpe ethoically based stales, The Constitution also provides for «
federal legal system and nine state legal systerns. The federal legal
syslermn 15 a reality, but many of the state legal systems are still under
constTuction. The nine states are not inhabited ooly by the peo-
pledzithe names of which they respectively bear. There are a mini-
mum of three and a maximum of Oy differeni ethnic-linguistic
aroups in each of the federating units, known as states, bost, if not
all, of these groups have their own customary law system, Thus, In

2 The cfficial revord has todale 63 different nulions, oobionalitie: nod peoples.
These are Tigrad, 3aho and Kunama Gin Tigral Stale);, Ay (in AFRr Statel; Ambara,
Agew-Kamirgina, Agew-Awongigna (in the Ambara Stete), Oroma in Oromis State);
Saemali (in Somali State), Gumuz, Koma, Berta, Morth Map, Shinasha. (in
PeneshanpulGumur State); Gurage, [Twdive kembwta, Alabn, Tembaro, Yom,
Sidamuy, Gediv, Buri, Amaro (Kare) idiche, Welaita, Duwuro, Konta, Aydi, Gowads,
Melon, Crofa, Zoyvisse, Gobez, Fazza, Konssa, Gamg, CGidole, Beaketn Murssi, A,
Hamet, Arhore, Idassenech, Gnengatam, Tsemai, Maley, Dimme, Gadi, Ketficha, Nag,
Diza, Surma, Zelmaro, Shekocha (Mocha), Minit, Chara, Bench, Sheke, (in the Sceath-
ern Matwns, Metionalities and Peoplas Satatel, Apnuwask, Nuwer. Mejenjir (in
Garnbsela Pesplas Stete! and the Hacan Peeple o the Harari State. Source: Proc. Af
19492, A Proclomaulion Providing tor the Establizshrment. of NationabTiegional Salf-Goor-
eroments, Megarit (ipzetta, 2:51.
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terme of legal system, Ethiopia typifics the many Afvican and other
countries where there iz jorisdictional confllict between whab s
known as the modern legal system of the state and the indigenous
rules of the different peoples living within it

The wmedern legal system of Ethinpia has a largely continental
Buropean orgin, The exceptions are the Cnminal Procedure Code
and the Civil Procedure Code, which reveal a strong British influ-
ence, The six codes of the country covering the largest part of the
legal system were enacted in the peried between the late 1350°s and
the mid-1960.3

The modes of life of the various Ethiopian peoples are inflrrenced
by the geography ol the lands which they inhabit, Those who live on
the high mountain plateaus of the country in the North, West, South-
west, South-Centreal and North-west are settled agriculluralists en-
gaging in some amount of animal herding from time immemaoral.
Costomary law stitl, to 2 large extent, governs the lives of these set-
tled furmers, pspecially those hiving in the tar corners of the hiphland
states. They are predoeminantly the Amharas, the Tigreans (Tigray),
the majority of Oromes, and many others such as the Gurape,
Sidama, Kembata, and Wolayta ? living in the Southern Natkions, Na-
tionalities and Peoples Hegional State, one of the federating units of
Ethiopia.

The lowlands of Ethiopia are inhabited by peoples the significant
majonty of whom are nomadic pastoralista. These predominantly are
the Somalis, the Afar, soime part of Oromo, Apnuwalk, Wuer, Gumuz,
and some proups in the Southern Ethiopian State. They live in the
Enstern, Western, Southern, Southweslern and Norlhweslern pe-
ripheries of the country. The nomadic pastoralists are, on the whole,
anly looselty lhinked to the Ethiopian state and thair lives are governed
by their leadittonal systems of customary law.”

Although a small percentage of rural ethnic groups, most nota-
bly, for purpases of this paper, the Gumuz, oumber both settled farm-
erz ard nomads among their ranks, the division of the Ethinoptan
penple Into hughlander sedentary [ammers and lowlapder nomadic
pastoralists persists into the present. Together, they comprizse the
cighty-five per cent (B5%) of the people of the country wha are en-
paged in some form of agriculture. The other fifteen per cent (15%) of

3. Pen. Oode (1937); Civ. & Cam. Cede (1980); Orim. Proc. Code (1961); Mar.
Code (149600 and Civ. Proc. Code [1965).

4. The ko “hagllanders™ 1s penerally used ta refer only to the Amharas, despita
the Gt that many other ethnic growps aso live in the high mounlain pladeaus

O Mee generally, Gafy Oha, “Shifting Meotties Along Besource Borders: Becoms
ing and Continuing Te Be Beorana Oromo,” Johann Helland, “The Political ¥iability
of Boorune Pastoralism: A Discussion of Seme Feacures of the Polibical System of the
Borana Pastoralists of Southern Ethiopia™, end Marce Bessi, “Power's Ambiguty or
the Palitical Signalicande of Gada," i PT.W, Baxter, J. Hultin & A, Toulzi, Beiny and
Beconing Crpmn: Historical and Anthromadoicnl Frguiries (FRad Sea Press 195960
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Ethicpians are to be found in the towns and cities to which they or
their prandparents moved starting in the early 20th century. These
townspeaple serve in the government hureaucracy as civil servants,
engape in trade and commerce, and work as laborers in the manufac.
turing industrics. The modern state legal system governs the lives of
the wwnspeople and Lhose of the highlander farmers who hive close
cnough to urban centers to fall under the influence of urban mores.

Ceneral descriptions of the three ethnie groupings, also known
ag “pepples” or, to Lhe Ethiopians, “nationalities” or "nations,” which
are the subjects of this paper follow. These descriptions are not based
upon personal observalions by Lhe authors of this paper, neither of
whom are anthropologists. The anthropological infurmation for this
paper wias taken primarily from foorth-year theses written by law
students at two of Ethiopia's leading institutions. In all cases zave
that of the Gumuz, the authors of these theses are themselves mem-
bers af the ethnic proups about which they have wrillen. The mate-
rial on the Gumuz was ohtained by personzl interviews with
members of the Gumuoz people studying law at the Ethinpian Civil
Service College, an interview with a prosecutor who handles Gumuz
cases in Lhe Beneshangul-Griumuz region, an interview wath a judge of
the State Supreme Court of the Gumuz-Beneshangul region, and a
Mourth-year thesis about the Shanguilla-Grumuz written by an Ethio-
pian law student who grew up in the area immediately adjacent to
the Gumuz territory and spent two years among the Gumuz as a
veacher in the 1950,

The intenilion of this paper 15 not to present a definitive deserip-
iion of the three customary law systems at issue, but rather, by
painting with a broad brosh, io stimotate interest in these systems
and in the Ethiopian customary law systems as a whale, The goal is
io galvanize the Ethiopian government and the international commu-
nity of legal anthropelogists inlo doing the field work necessary o lay
the factual and thearetical bases for construction of an improved
Eihinpian eriminal justice svstem incorporating the concept of legal
pluralism.

The Amhori

The Amhara people of Ethiopia occupy the north central and
northwestern part of the present day Ethiopia® Their region -
cludes CGrondar, Gojjam, Wollo, and the northern part of Showa. Like
almusl all other peoples of Elhiopia, the Amharas are predominantly
apgriculturalists. They are largely landowners, farmers and sellled
owners of herds of livestock.

E. The Amhars State is one of the nine member statec of the Federal Ethieman
State. Art. 47, Eth. Constitution. 1994,
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The Amhbaras are mostly followers of Urthodox Chestiaoity and
therefore are associated with the historical and caltural loundation of
the religion and the Ethwopian State. They, with the Tigreans who
live in the north ol Ethioma around the ancient capital of Axum, have
been the cenier from which the rulers of Ethiopia have come since the
early times, Eithiopia was under o monarchical administration wntil
1974 and the bulk of its rulers, arguahbly, for more than two thousand
vears, belonped to the Ambhars national group, The Eihiopian dy-
nasty which terminated with the assassination of Emperor Haile Se-
lasgie in 1974 is said to have been founded in the 10th Century B.C.
by Menelik [, by legend the son of King Solomon of Lerael and Queen
Sheba of Ethoopia”

Almopst three thousand years later, between 1889 and 1910, A1),
Menelik IT hrought the ovtlying lands that are now included in mod-
crn Ethiopia under hiz unified central administration.® He was fol-
lowed by Haile 3elassic [, believed to be an Amhara,® who became the
Regent of Lthiopia in 1316 and its Kmperor on the Znd of November
1330, Haile Selaszie is generally credited with bringing Ethiopia
onto an equal footing with other members of the modermn eommunily
of nations. The Amharas have thus played a significant role, both as
a people and as plavers in ihe social, political and celigious fields, 1n
the formation of ancient and modern Ethiopia.

Haile Selassie I was deposed in 1974 by a4 group of junior army
officers led hy Menmstu Hallemariam. Although the political lean-
ings of Lhig junta were inilially unclear, il eveatually led Ethiopa
into a Marxist-Leninizt form of government. The junta, known as the

T. The central religing legtimating legend of Kthiopia, used o buttresa the
claim to the theone at all Krhiopian monerche until the overtheow of the monarchy in
1974, invaelvea a iaison berween King Salomon of lstael and Queen Sheba of Ethivpia
thut oreurred durnimg a visit by the Quewn of Shebs Lo Jerusalen. Togethor they pro-
dueed o son, Thoeid, whoee theone name was Blenelik T These are the origaing on
wluch the monarchs nf Ethnapio have { raditionally based theie claim oo be che Elect of
(ied. Thus, che funder of the Selomnnic [hynasty in Kthiopia in che 10th Centary,
H.C., was Menalik |, an Amhara. An interesting aidebar co this ancient legend is that
Meneiik I is swid ta bave brought the Ark af the Covensnt to Ethiopia. See, J1G
Marens, A flretery of Etfiopee 17-18 (1994,

2. For Lwao racacally diJferenl views of Mook TT's cooporedmibilmg process, com.
pare O Prouty, Ertpress Toaylie ord Meaddef £ with B.H. Holenmb and Sisai Ibasa,
Tha fnoewtion of Kikiopia: The Mobitg of o Deposdand Oaldonied Stale tn Northoast
Africe |Hed San Frese 18300 Menelik 11 and his strong-minded consort, Queen Taitu,
rerrned] from 1H89 throoph the ficst decade of 1the 20th Century. It was he who
apencd Ettuopia Lo U valside world. enlerine iolo diplematic celolions with Lhe Ea-
ropeae powers. [Lowas also Meoelik IT who defeated e mvading ILalian artny in
L3 at the battle of Adwa. Ethiopia iz the only stace of sub-Saharan Africa niever by
have been calonized. Before bemptoing emperor of Ethiopia, Menslik I waz the king of
Ehawa, the center of what iz now the Amheare regran, as a throme-suceessar to his
futhier, King Suhilesulas=ie. Emparor Bemulik Il succeeded emperor Yohannoes IV who
thiesd i 1359 in the Bthio-Sudancse conflict Bmpuerer Yohuones IV was Tigrean in
nragin.

. Haile Halaarie s offeially constderad oo be Ambara. See penecally, H.0 Mar-
ous, A Hiztory of Ethinnin, (134 Holeomb & lbase, id.

Hei nOnline -- 51 Am J. Conp. L. 513 2003
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Military Government or Derg, was overthrown in 1991 by a coalition
led by Tigreans. Thal coalilion, which is in the process of broadening
its base, rules Ethiopia today.

Under the aepis of Haile Selassie, the six modern Ethiopian
codes were written in the mid-twentieth ceniary by continenial Euro-
pean experts, of whom Rene David, the French comparatist and the
lead author of the Ethioman Civil Code, s the most well-known,
However, long before Haile Selassie’s importation of European law,
the Amharas had a well-developed legal s¥stem, hoth cusiomary and
wrilten, Their cuslomary law system of dispute resolution 1s de-
gcribed in Part I of this article. Tn addition, there exigted hoth writ-
ten decrees by kings and emperers and a canonical law known as Lthe
Feifta Negheszi (a term that literally means "the justice of the kings").
The Fethta Negherst was used both as religious law and secular law
poverming civil aa well as criminal behavior in the soviety. There is
nn consensns among historians as te the origin of the Fetha
Weshest 1" However, 1t is strongly believed to have becn written in
the 13th century A T3 by an Egyptian'! and translated into Ge'ez, the
high language of the Elhicpian Orthodox Chureh, in gbout the 15th
century A B.1%

Because of the long-standing cluse relationship of the Amharas
te the Ethwopan government, the Amwharas were among the first of
the Ethiopian peoples o whom the legal apparatus of the modern
state was cxtended, wn the mid-2{0th centary. Consequently homi-
cides in almost avery part of the Amhara region are generally prose-
cvuled by the siate. MNonetheless, the complex and deeply rooted
Amhara customary law system continues to play a major role in rec-
onciliation of the families and elans affected by homicide, In some
ways, the Amhara castomary law svstem 1= more effective than the
state's criminal process.

The Gumrruz1t

The Gumuz, alse known as the Shanguilla, the Shakra and the
Beja, live un Lhe northwestern part of the Ethio-Sudanese border. In

—

10. See, Krzeczutiowics, "Code and Costom in Bthjopis,” 2.0 fth. L2 (Haile Se-
lagsic | University, Faculty of Law 1565) (on the history of the Ferha Negfusar,

11, There bhas bistorically been o very close relatisnstup between the ¥thiopian
COrthadng Chocel 2nd the Epypuan Coptic Charch, Untel the oud-1930%, the relie-
inud head of the Fthiopian Churech, the Abouna, (the Patriarch) came [roa thee Coptic
Chnetian Church in Egypt, appointed by the latter. Td.

12. Krzeczunowicz, supre at . % M.B. Hoaoket, Legal Pluralierm: Au fmtroduction
t Celongal and Meo-colonral Laws (Clacandan Press. Cxford 19751, pp.adb92-43.

13. The infarmating conceroang the Gomuy penple is basaed upot o semor thesis,
Avcheshimn Medfu, “Crime and Custom, with Specific Reference (o Shanguills
Maucoality” 11287 unpublished =or. theaia, on file with Addis Ababws Univeraity law
Whrary) M"AShangqulla” is another nume for the Cumuz:i—end oo bre mtervicws: 1)
Intetview Dy Taemaye Rogassa, Lectier in Law, Bthiopian Civil Serviee College with
twenty-five-rear-old {rvmnz Taw atodent, BEth, Civil Service College (Sept. 20HIOR 25
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terms of numbers, they are one of the smaller ethnic provpings
within Ethiopia. [n terms of education and awarcness of the modern
world, they are among the most underdeveloped of the Ethiopian pea-
ples. Under the current federal government, they are pari of the
BeneshangulGumuz Regional State. The Gumuz live on the Ethio-
Sudanese border, largely in places known as Gubba and Wonbera.
{Other peoples who live in the same Begional State include
Beneshangul, Agew, Shinasha and Oromoe. Of these, the Gemuz are
the most disconnected from the Ethiopian State.

The Gumuze live in seattered viliages in huts organized aceording
to the degree of relationships of the settlers ! Their homes are not
well-built, parily because they are mobile in nature. The Gumuz peo-
ple, like many other Ethiopian peoples, are organized into families,
elans, and sub-clans. In isvlated areas they still adhere to Lraditional
customs of not wearing elothing and daubing their bodics with mud.
Their laces are permanently scarred in several different places, the
purposc of the sears 1z to designate the different clans of the soeiety
50 that their members can be identilied easily for whatever purposes
may be desired.'® Their economy is based on a mixture of hunting
and gathering, nomadic and seftled agriculturc, and basc-line
pastoralizm.,

The Gumuz griginally wers peither Musglims nor Chestians.
Huwewer, due to contacts with their Sudanese neighbors, those living
on the Sudan border have becn converted to Islam and similarly
those living closer €o the Christians in Gopjam have become converts
Lo Chrstianity. Nonetheless, a good number of the (rumuz still main-
tain their monelithic faith in a pod, which 15 kpown 1o them as
Musga L@

During the 17th century the Gumuz became victims of the alave
trade. Wumercus expeditions resulting in the displacement and dis-
persion of the Cumaz people were made by other Ethiopian and Afri-
can peoples.'™ Probahly influenced by the history of the slave trade

Intarview hy OGecachow Assefa, ngtructor in Law, Ethiopian Civil Service College,
Ascosaa, Heneshangul/Gumuz Stace, Kthiopia with Tsehav Teao, prosecutor, Bureau
of Justice, Police and Preaecution of the BeneshanpulfZumuz Repional State (Apr. 240,
20001; 31 Interview by Getechew Acsefu, Instructer in Low, Ethiopian Civil Service
Collepe, Assosse. BeneshongulGumuz Skate, Eth, With Koemzsa Mekgroen, judge,
HETIII“'R]'IH[LH’I_L]-G’LJ]‘HI_L'.: Sl_a_l:.r_: SI_IE,I-!'['I'HE l:".-l,'.u]l‘E ':'ﬁ.pr. El:l, Eﬂﬂn]; Iifl latariew |:|_1,l Tolares &
Donovan with twenty-[ive-yvear-old Gemoz lsw sgadent, Ethe Civil Serviee College
cDec, B, MO0 51 Interview by Dolores A, Donovan with forty-year-old Gumuz law
student, Eth. Civil Service College (e, &, 3000). (The names of the students have
been withheld to protect confidentiality }

14, Avsheshim. sapra n, 12, at 3.

S Awsheshirm, supre n, 12, al 3

16, Aysheshim, supran. L2, at &/ .

1T. K. Pankhwrst, Stute and Loed (e Ethiopian Hretory. Monoprepha in Ethic-
pian Land Tenure 3. (Addis Absba: Faculty of Law, Huile Selossie T University in
assnciglion with Oxford University Press.) The ebony skionoed Cromowe traditignally
differantiated thimselves and other more Lighl-skipned Brhiopinna by refereing to the
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and their batiles againgy the slave traders to save themselves and
their families, tales of which have been handed down from pencration
to peneration as oral folk lore, Lhe Gumuz have come o consider any
nan-Gumuz pergon (Shenra) as an encmy.1® Thus, when any Gumuz
i5 actacked by an outsider, the tradition has been that therealter
strangers from the viliage or region of the outsider will he attacked by
the Gummuz, for the Gumuz believe thal all non-Gumuz persons are
one and the same: shune mefan as they zay. 1? It is alsn alleged that
the Guinuz may kill vther shune even fur adventure or W0 inerease
social status #

The Ethiopian povernment has i theory extended ils legal sys-
tem to the arcas inhabited by the Gomuoz. Perzons familiar with the
erimingl justice syslem in the region, and even the Gumuz people
themselves, pive radically conflicting reparts as o whether it i3 the
Gumuz customary law system or the State crimingl justice that han-
dles most criminal cases.

The Somali

The Somali people of Ethiopia are nomadic pastoralists who Live
in Lhe Eastern part of the ceuntry adjoining the Somali Republic and
the republie of DMiboutl. Somali people also ve 1o the Semali Repub-
lic, Inibouti and Kenya. Despite the existence of the intemational
boundaries that divide the lands traditionally used by the Somali,
they consider themeelves to be one and the same people. Their unity,
and also their movemenls, transeend the barrier of international
boundaries. All Somali people, whether they hive in Ethivpia,
Sornalia, Kenya or Djibouti, ¢laim solidarity and amity under shared
norms of culture and self-movernance.®' The primary allegiance of
the nemads is to their kinship proup. Their norms of behavior, in-
¢luding those governing 1he taking of human hile, are determingd by
their customary laws, and their disputes, including those arisimg
firpm homicide, are sefiled by the procedures of their customary law

Tattar ws shenee, which rougnly trensluled, means red-ckinned. Inteoriow by Dolores
Donewan, with assastaoce of Solemon Megos, Assistant Theae and Lesturer in Taw,
Eth. Civil Bervice College with forty year-nld Gomow law stodent, Frh. Cevil Sarvice
College, Addis Ababa rDec. 5, 2000].

18. Taadesse, Tueoiral (Frofessor of Hictorr at Addis Absba Linwversulyl, Eurcly
Trieods of the Feodal Tavpoesibion un the Guzoes Socicly w1 Googam, a papsee presenoed
ar a Sympazium oo Histaey and BElhrography, Addis Ababa, Eoh J17HRER

18. Aysheshim, supra w. 12, at 17. The literal eranzalation of shura mitan is man
t2 ane ond Mhe same. See, id.

20, Arsheshic, supoy o, 12, ub 52-33; proscoutor intervies.

21. During the imgerial Grmoes. which in some regions dule back to Menelik [, the
Somali people of Ethinpia were urrler the Harerphe admenistrative regicn. 1uring
the 1987 ternterial re-divizion by the Muitery Government, (dgaden, the largast part
of the present day Smnali Bepional Stule, was repamed as an awtonernmay pdmunis-
trulive region. At prosenl, the Somale Seate i oo of he e federating andds of the
Ethiopian Federal {overnment.
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systems, Some of the nomads are not even aware uf the cxistence of
the states that call them their citizens,

The aubsistence-level economy of the Somahs, like that of several
vther Ethiopian pecples, 15 based on pastoralism, the herding of live-
stock. The Somall people have very strong clan tics in such a way
that their settlements and grasing patterns are determined by kin-
ship. Many of the vonflicts between the different elans and trihes of
the Somali are triggered by trespass on the grazing lands of one
proup by another. Camels are the most prized possezsions of the peo-
ple. They also rear such anunals as cattle, sheep and poals. Over the
last few years limited crop production hasz been introduced by virtue
of new Irrigation systems taken mainly lrom the Wabishebele River
that {lows throwgh the Somali Resion of Ethiopia inte the ox-Somali
Republic. These effarts at erop production are having the effect of
sellling, or relocaling the movemnent of, the people to some extent. ®

The Somah people are ineluded amoeng Lhe several ethnic proups
who have lived delached from the Ethiopian natienal government in
terms of admimistration and legal syslem, Such peoples are Ethioplan
citizens in name only. Among thiz group, the Somalis stand out by
virtue of thew very well-developed system of self-governance, which
relies heavily on the equally well-developed Soumali customary law
system. In anthropolegical parlance, the Somalis are & segmentary
soclety compoesed of several stracturally similar clans capable of di-
viding or combining at various levels as circumstances demand. Tha
clan 15 the basis for all forms of social cooperation. The clan is alse
the puarantor of individual security #*

Noumadic pasturalism 15 characlerzed by conllict, be il a2 conflict
within a single group or inter-group conflict. This 15 =0 becanse of the
scareity of the basic resources of food and water needed to sustain
life, Pastoralists meve throughout their extensive lands on a =ea-
sonal basis, as dictated by grarzing conditions and the availability of
waler. Conflict over grazing land and, especially, access to wells
geems Lo he inherent 1in their hife-stvle. Whether gencrated olii-
mately by economivs or by calture, loss of life in the course of these
contlicts is an established part of Ethiopian nomadic pastoralizm.
The pastoralist economy still in existence 1n large parts of Ethiopia,
the powerful, closc-knit and impenetrable character of the cultures of
the pastoralisls, the huge size of the country, the non-existence of
reliable means of communications, and the liomted resoarces of the
central government, taken together, explam, at least partly, why

22. Bee penerally, Frackin, “Pastoralism: fovernance and Development Isswes”
26 Anrwy, fee. Anthrapad. B33-61 (1987,

23. Jemal Derig Kalif, "The Customary Rezalution of Homicide Cace in Ethiopian
Homalis koo, and its Impact on 1he Renonal Justies Admnietration” 1-59 [Mey 1694
unpuhlishied anr. Thesis an ble ot Addis Ababa Doiversity Loaw Tabrmary),
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humicide among pastorahists in Ethiopia is 51l in many instances
dealt with by the customary law.

The Sumalis are no exception to the rule. With the cxception of
the areas in and around the few large towns in the Somali Region,
the modern state legal system has not penetrated® the Somali legal
gulture. The Somali legal culture is hundreds of years old. The Eurg-
pean-style legal system of the furmal Ethiopian state arrived on the
scane only thirty or so years ago.

I[I. TwurEe SvsTtrms oF CustonarY Law: HoMmMicior 1m0 BTHIOPIA

This section of the article presents the customary law systems of
the Amharas, the Gumuz and the Somalis as they relate to homicide.
The behavioral norms of the Amhara people resulting in revenge kill-
ings, those of the (Zumuz resulting in sorecry and status killings, and
those of the Sumalis resulting in the fereed marriage of female chil-
dren and the systematic devaluation of the lives of women are ex-
amincd, as are the responses of the respective cuslomary law systems
to these practices,

Revenge Killings Among the Showa Ambare

Many ethnic proups in Ethiepia follow the practice of rovenge
killing. All three of the groups described in this article—the
Amhbaras, the Gumuz and the Somalis—de 0. The Amhara have
been chosen for a study of this iz3ue bhecause their customary law sys-
tem is tha one which is most closely intertwined with that of the Ethi-
pplan stute. A comparison of the rezponse of the Amhara customary
law system and that of the Ethiopian state lepal system to revenge
kilings provides the oppoctunity to study the interaction of a re-
cently-arrived modern state legal system with an ancient and deeply-
rooted customary law aystem.

Traditionally, a2 homicide by one Amhara against another was to
be revenged by the victim's family, not by local authorities and cer-
tainly not by the distant royal government. The revenpe killing by a
male relative of the victim (the blogd avenger, or dem-mellash) was,
more often than not, directed not against the perpetrator, who had
fled to the woods or mountains, but against a member of the perpoe-
trator’s family wheo had nothing te do with the original killing, A

24, The term “legel peoctration” refers to the extant to which a legal aystem actu-
ally penutrabes and cootrols sl i Legal penctration is to be contrasted with
Ll exiension. The lerm bepyl extension eefors Lo Lo depree 1o whieh & legal systom
aeeka tn penstrate and control aocial life. See generally, Jobe Henry Mecrymanb, The
Cilzi! Law Trodition 656-TOW (2nd ad., 1943} See also Joho Henmy Mertvmman, David 5.
Clark, & Joho 1T Huley, The Cred Law Trodition: Eurene, Latin America and East
Asia 31 (1934, The frmal BEchiopian Iegal system 15 vxtended 1o the Somali Region
in the senae that it aeaka to control Seoali suaal life. The Echaopiaa legal syswem has
nint, howewver, penetratad the Somali legal cultore it doea nol eontral Somals secind Tife.
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male relative of the naw victim would then be expected to avenge that
victim's death, and a blood feud lasting many years would follow.
The man who avenged his family, a blood avenper, was seen as fulfil-
ling a moral and social obligation and was henored by his family and
by the society in which he lived. These norms of conduet are still
adhered to by Amharas in rural settings 6

The only exits fromn this viciows cvele were, and at times still are,
the conciliation procedures known as erg and shemgelena. Erg,
mcaning conciliation, and shemgelena, meaning either conciliation ar
mediation, are terms often used interchanpeably to denete settlement
of & dispute between families. The poal of these processes is an end to
blood-letting and restoration of peaca (o the community. Technically
speaking, the term erg should be used only when a settlement pracess
is commenced under the authority of the Ethiopian Orthodox Church.
Eriy comnmences when an offender who has been in hiding 1n the for-
est or in a far-away village decides, for whatever reason, to return o
his community to engage in mediation wilh the family of his victim.
Such a return may occur shortly afler the initial homicide, or only
after many lives have been taken 1o a hlend feud invelving all adualt
male members of the extended fumilies of the victim and the oflender.
In erg the offender seeks sanctuary in a church and rings the church
hell to announee his presence, Clorgy and senior members ol Lhe
church community respond te the sound of the bell by going to the
church. The oftender then asks their intervention and sccks their
serviees as conciliators. The next step 15 the eommencement of the
erg ur shemgelene conciliztion process.

Tt should be noted that it 1s the offender, his family, or the family
of the victim that must initiate the process, Unlike modern State
criminal justice systems, custnimary law systems are generally not
self-initiating, They must be ligeered Ly the individuals or the fami-
lies invalved,

Shemgelena and ery merge with Lhe selection of three Lo five
well-respected members of the community to act as conciliators,
These persons, known as shemagles, convene a hearimg in a public
Hace, lake lestinony and hand dewn a judpment. If a case is
brought to shemgelfena immediately after the initial wrongful killing
opcurs, the multiple homicdes of lamily feuds can be averted, Bven
after family warfure gets underway, it can be brought to a halt by
shertgelena. The shemagles are usually elderly men, thoupgh younger
men and even accasionally a woman have been inoswn to fill this posi-
tion. A shemgelers procecding terminates in an order for compensa-
tion {gurmol to be paid by the offender's family to the family of the

25, retachew Hailo (Fithiopian Civid Service Collegel, "Condlict Resolation Much-
anizmsa in Kthiopia: Comparizon Between Law and ‘Tradition™ (1999 {unpullished
puper on fila at the Ethiopian Civil Service College Library).
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victim. The purpose of shemgelena is to restore peace and order to
the community, not necessarily o punish the individeal whe perpe-
trated the come. The applicable Amharic sayving is “Blood drea up
through reconciliation.” In pre-modecn times, the shemagles eould
authorize the family of the onginal victim to kill the perpelealor
themselves if the perpetrator could not pay the blood money ordered
by the shermagles, Nuwadays the only remedy which the shemagfes
are authorized to impose is the hlood money,

Examining the shemygelene proceeding from the perspective of
modern criminal justice norms, it Appears at first glance that the cus.
tomary law provesses are defective, Achievement of the purposes of
the criminal sanction, as they are understocd in modern western le-
gal systems, 15 ahinost wholly absent. A human being has heen killed
and yel the only respense of the customary law is to onder the of-
fender’s family to pay financal compensation to the victim's family.
The family of the killer pays hlood money to the victim's family, and
the killer walks free. A life has been arbitrarily taken, in violation of
the apphicable universal homan rights norm, and yet the killer 15 not
punished, at least pot insofar as the term “puniishment’” 19 understood
among jurists trained in the civil law and common law traditions.
Where the killing has been a revenge killing, not only does the stayer
o free, but he 1= bonored by his family and community for the killing
he bhas committed.

Arguably, a cominal sanclion 111 the form of & ine has been 1m-
posed, but it has heen imposed on the family of the offender(s), not on
the individual offender. The deterrent effect of the Nine on the spegilic
ofender and oo the members of the Feneral community is minimal to
non-existent *® The same minimal to non-existent impact holds true
for two other purposes of the cruminal sanction: incapacilation amd
rehahbilitation. The precise dispule that was before the shemagles
may have been settled, but the killer(s) will kill agamn, the next time
that their Amhara sense of family honor dietales that blood revenge
is required. The same is true of vther members of the general com-
munity whose sense of honor may in the foture militate in favor of
homicide,

25, An alternube wiew ezpoudsd by at lesst one Ethiopian Jegal academic 1= thot
the customury 1aw preeeazes do have a deteresnt impact in addition (o weic prace-
restoring funckion. Firet, the resulta of customary law proceedinga are hiphly visible
and known to the offenders' comanunitive, unlike the recults of the slate eriminal jue-
tice system, which vecur o remnele places and geoerally without the stiendance or
knowledee of Che affected community. Second, the fact thal the offender's family, pre-
Aumahbby vornpansed of persons he lboves and cares deeply ahnut, must pay compenaa-
tion lor his act, often st greal persenal sacnfice and caost, in fect doea have both &
eperific and pencerul doterreod wffect, Thicd, the necessity of resort Lo the cocoow naly
clders for settlement in and of itseIf indicates thal 3 blood foud iz & tevphle thing that
showld ke avoided. Thua the settlement processes do have a deterrent. function. For
example, little children whe quoarrel say “lel's not make a blood feud out of 11" Tew-
peye Hegaese, Laclurer in Law, Eth, Cwvil Service College (Dec. 2006].
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The only fuoction of the criminal sanction that has arguably
been served by the customary law settlement proceedings is that of
retribution, assuming that the vielim's family feels avenged by the
receipt of compensation, From the perspective of modern Western
criminal law, the Amhara customary law systern does not carry its
burden of preventing its people from arhitrarily taking sach other's
lives. The result of this customary law proceeding did not and does
not satisfy the applicable human rights norms. From the perspective
of modern internalicnal human dghts law, ke Ethiopian state that
tolerates this system is not carrving its burden of protecting the in-
terpationally-recopnized right to life of its people, 27

At the end of the first quarter of the 20th century, the modern
Ethicpian state began o prosecate hormieide io stale courts, First in
the Ethiwopian capital city of Addis Ababa, then 1in a fow regonal
capitals, eriminal prosecutions were brought against Lhe dert-melesh,
the blood avengers. Blood avengers were vonvicted and =entenced to
imprisonment under the 1957 Ethiopian Penal Coede ?® Af first, this
stute intervenlion proved ineffective 1in bringing bood feuds to a2 halt,
The relatives of victims on both sides of the fence did not foel that
mprisonment of the killer relieved them from their traditional duty
to seck vengeance through homicide, Only the payment of compensa-
tign by the killer's family could relieve them of their duty to exact
revenge, Thus, {or many years the state’s imposition of the eriminal
ganction lacked deterrent ¢ffect,

In revent times, however, progress has been made in many Am-
hara regions: consistent prosecution and punishment of killers on
both sides of blood feuds have inereasingly proved to be capable ol
deterning follow-up revenge killings. However, in oubtlying raral ar-
eas, the ethos of private revenpe still holds sway, At times the state
is atill unable to prosecute. At other times, it prozecutes and con-
victs, it imposition of the criminal sanction proves ineffective to
hall the deadly eycle of revenge. Because the relatives of the victim
arc ncither compensated nor veconctled, through shemgelena and erg,
with the killer's Family, the male relatives of the victim are not (eeed
from their moral and social duty of exacting revenge. Thus, the of-
fender, who in modern terms has paid his debt wo soeiety by serving
time in jail, iz still, on his release, a target for homicidal vengeance at
the hands of the relatives of his vicltim, The blood feud continues.

The Ethiopian state should be applanded for itz efforts to bring
its people into compltance with modern norms relaling to respect for
the right to life, but favlted for an overly simplistic approach to the

27. Zee infra text at n. for turther discussion of this point.

2%, The 1857 Penul Code hed been preceded by the 1930 Penal Code, which was
baged on the Fedha Negao!, The 1900 Code. although containing same burtuwings
fram European Codes, purported o be in cssence a clanfication of the Ferho Yepos!
Holecamhb and [naas, aupea o 8.
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problem. Indradual prosecutions and pumshment are indeed neces-
sary Lo achieve the specific and general delerrence of homcide re-
quired by international human rights norms and the provizions of the
Ethiopian Constitution of 1994, On the other hand, the zeal to mod-
crnrze has resulted in the destruction of traditional practices that
were hiphly effeclive in their own way. The traditional Amhara eny
and shemgelena proccedings were, and probably still are, tar more
successful than State proceedings in restoring peace to the commu-
nity as a whole. A culturally sensitive approach to the undesirable
Amhara costom of revenge killings, one thal greserved the (readi-
tional customary law processes, might have saved many lives, It still
could.

Sorcery Rilltngs amd Adventire Killings Among the Guemnzs

Although the Gumuez lands are said Lo have heen parl of Ethiopia
sinee recorded human memory, the administrative apparatus of the
state was extended Lo the Gumuz only in the late 19th century, in the
time of Menelik 115" The Ethiopian state administration was
strengthened under Haile Sclassie for purposes of collecting tribute
and revenue, bul net for purposes of settling disputes amoeng the peo-
ple. Use of the state courts by some of the Gumuz hirst hegan in the
mud-1970°s under Lthe Derg (the military government that deposed
Haile Selassic). In 1991, use of the state courts by the Gumuz in-
ereased deamatically, for members of the Guimuz ethnic gronp wers
hired to act as administratoers and interprelers and thus, for the Grst
time, the {zumpz could use their own lanpuage 91

=till, however, the state vourts are esed only as a last resort,
when settlement under the customary law has failed 2 Bath the

2. The Ffollowing information is hased vpan Ayabeshime bledfy, "Creitnae and
Custom, with Specific Heference o Shanguilla Netionality” 14aTl, 1987 (unpublished
sem. Lhesis on fGle wnth the Addiz Ababa University Lew Librury; and om Bwve
arlerviews: 10 Interview by Tsepaye Begasse, lostroctor o Low, Ethuopian Civil
Service College with twenty-five year gl member of the Gumuaz people sturying Jaw
at the Ethiopian Civil Service Callepe (Sept. 20000; 2; Intamview by Getachew Aszela,
Instrueter in Law, Eth.Civ. Service Collepe with Tuechar Tesso. prosceutar. member aof
1the Shinasha peoaple, has hyed aotb Uhe Guoe for meest of s Dife, and s now headd of
e Criine Prevention and Comtrol Departient, of the Justice Police and Prosecution
Bureeu, Heneshangul Hegion {Apr.i 2000); 3] Interview by Oetashew Agsefa,
Instructor in law, Ethiopan Civil Service College with Kumess Mebkonnen, judge,
Siate Bugpreme Court, BeneshanpulGumuz Regmionol state (Apr. 20, 20000 47
Ioterview by Bulore: D Dhaoovan with twenty Dvee-vear oll Gumaz law stadeol,
Ethiopian Civil Service College <13ec. 3, 20000 5 Interview by Dolores &, Denovan
with forty-vear-old Gumuz law ztodent. Eithicpian Civil Sarvics Collage Mec. &, 20000

0. [nterview by Dalores A, Donovan with forty-year ald Gumuz atudying law at
the Forhippien Civil Service Colloge, (Thee, B, 2000% The Gumu e lands had been part of
Ethaprip, for goe Lhowsand yeaes,” whick, in light ol Ethigma's theee-choasaod - wear
hiatory, is entively helievehla,

dl. See, id. The interviewee, a Tumuz, was an officaal of the current Lthiopian
povernment. which teok power oo 1991,

32, Sew suprw a1, 28,
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(tumuz people and the state administrarors prefar that a case should
he gettled at customary law if possible, for settlements at customary
law bring peace, whereas judgments in the state court do not.?? Fur-
ther, the Guimuz people present sperial problems of legal integration
hecauze their behavioral norms regarding homiside diverge radieally
from those of the rest of Ethiopian society. Pevhaps it is also for this
reason, a5 well as out of a preference for amicable settlement, that
the representatives of the Ethiopian state have tended to cede juns-
diction gver these cases to the Gumoz cnstomary law system.

The information aboust Gumuz behavioral norms relating e
homicide and the coreelative customary law processes of the Gomuz
penple is conflicting and unclear. Central issues as to which there is
a lack of clarty are Grumuoz behaviore]l norms relating to sorcery kill-
ings, the procedures emploved by Gumusz elders to deal with homi-
cide, and the distinelion deawn under Gumuz costomary law bhetween
killing non-Gumuz people (traditionally permissible) and killing
Gumuz people {in general impermissible). Fxtensive fiald work hy
lagal anthropologists is required before any informed attempt to io-
corperate the Litle-known Gumue customary law system into Ethio-
pia's formal legal system can be begun. With these caveats, the
mformatlion i our possession congerning rumuz behavioral norms
relating to homicide iy set forth immediately below,

There arg three major types of homicide in Gumuez society; 1) the
standard lathal altercations which are found 1n every society; 2) sta-
tus or “adventure” killings; and 3) sorcery Killings., Status or adven-
ture killings are directed by the Gumuz against non-Gumuz
strangers to their community, 31 These killings scem to be a cross be-
twesn revenge killings pursuant to a very ancient blood [eud and kill-
ings for purposes of improving social status. Adventure killings of
oon-Grumue men are not penalized nor dealt with in any way by the
{fumuz customary law syatem % In Fact, such killings are tacitly en-
couraged as proof of manheod and stalws as & warrior,

sorcery killings occur when a group’s frefia, who is a sort of
priest, healer and witch docter combined, identifies a person as a
witch who has eausad the death of one of has patients. The male mem-

33, Td, Judements by stabe courts in homivide cases do oot bring pegee becauge
they do nod provide e eeropensation, Therefore, e relalives of the victin must kil
a mermhber of the murderec’s Tanaily in order to shtaun ceveape. Fven when colmpensa-
tion was paid belore the state courts got involved, there is no peace becavae if the
murdeter 1 jailed by the stete, his ralativea will demacd the return of the compensa-
tisne ITehse family of Lhe victim returns the compensabion to Lhe killees Camdly, cthien
the wiction's Tamidy must exact recenge by kilwe I e victirn®s faculy refuses to
rebuim compensation, ehen the Killer's famdy will exact revenge by killing. Therefore,
in order te preserve the peace, the representatives of the state prefer chat criminal
cises, tncluding hemicide, be reaalved amicably throuph the customary law.

. Aysheshun supra n. 12, at 32,

35, Aysheahim, aupra n. 12, st 53-54.
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bers of the deceased's family are then expected to kill the witeh, ™ Al
humicides except sorcery killings can trigger revenge killings and a
subsequent blood fewd between the families or clans involved, Sor-
cery killings do not trigger revenge killings because they are acccpted
a8 juslified even by the family of the murdered “witch.”

Settlemenl of inlra-Gumuz family feuds generated by homicide
15 donec by electad or apprinted “go-betweens” ar conciliators who av-
range a setllement and then pronounce it before the assembled male
members of the families or ¢lans involved.?? The settlement proce-
dure iz cornmenced at the request of ane of the families involved. As
in the case of the Amhara, the elders of the commuonity de not them-
zelves initlate proceedings. They wait for a request for intervention
frome a member of the families involved. The procedure for settle-
mcnt vares according to the social or relational distance between the
killer and his victim, I the killer and his victimo are members of the
game farmily, the matter will generally bae dropped. No request will be
made Lo the elders for initiation of settlement proceedings. State-
ments from Crumuaz informants are 0 conflicl as to procedures where
the killer and his victim are from different families. One version,
probably the most reliable, has it Lhat compensation musl be ar-
ranged 4 Non-Gumuz sourees of information have stated that if the
killer and his vickim are from different families, the conciliators will
arrange a payment of enmpensation in the form of cattle and the ban-
ishment of the killer for five vears. IF a oycle of revenge killing has
gommenced and the number of deaths is unequal, the go-betweens
will usnally arrange for the side with the fewer deaths to give a
young girl and three rattle to the other family, It 1z not clear whether
the pirl is intended for marriage, thereby zerving to coneiliate the
warring families, whether she 1s viewed merely as an em of valua-
ble property, or both, 29

The weight of authorty amoong our sources indicates thal the
{zumuz costomary law mechanisms for dealing with intentional
homicide arc similar to those of the Showa Amhara. As in the Am-
hara systemn, compensalivn 15 paid by Lhe family or elan of the of-
fender to the family or clan of the wvictim. Thus, criminal

Ab. Awsheahim, aupra n. L2, ac G4,

U7, Ayaheshim, supra n. 12, ac 3%

M. Ioterview with 40-year-old Gumuz law student (Dec. 8, 20000, Another ver-
sign 18 thal te facnily of Qe kaller has thee duty Le briag him before a public essembly,
where he will be hanged by menthers of the victng's maly. This version was supplisd
by & Giumuz man in his early rwenties who was alae 2 student at the Echicpian Civil
Zernce Collepe. By his own admissian, thia young man was not as well-informed on
Gumus cuslomacy Jaw as hes older eolleague.

9. Aysheshim, avpra n, 12, at 300 3, Some of vur rndfermants stated that the
voung gitl is of marriageable age and is ineloded foe the purpose of concaliating Ui
warring families by intarmarriage. Othera say that she ia very young and iz ®oc in-
tended for marcioape.
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responsibility 1= seen as= collective rather than individual. The of-
fender, a5 in the Ambara system, goes frees? If the Gumuz proce-
dure is indeed similar to the Amhara procedure in Lhese respects, the
Echiopian representatives of the modern state would do well &o learn
from the Amhara experience, Substitution of a state legal process
designed to impose criminal punishment on the individual offender
will not necessarily end the cyele of revenge killings.

To eonclude, a great deal of thought and a great deal of investiga-
tivm is neaeded before any further attempt o apply the formal Evhio-
pian criminal justice system to the Gumuz people 15 made.
Investigation by legal anthropologists of the nature of the Gumusz
customary law processes and incorporation of their findings into a
goverpnment plan of action would assist in ensuming an effective,
rather than a counter-productive, merger of the Gumuz customary
law gystem and the Ethiopian state legal system,

Semtercing Proctices Among (he Somalt

Although the homicide settlement proceedings of the Semalis are
highly developed and pive rise to many of the same 155ues as those of
the Amharas, it is the sentencing process that we have chosen o ad-
dress, Discnmination sgainsl women 15 built inle the slmacture of
Somali colture and Somali criminal sentencing. The Somalis arc, on
the whale, Muslims, and themselves atteibute cerlain of the discrimi-
natory aspects of their legal system to their Islamic religion.

The Somall peaple live 1n the Bastern oullying rexions of Evhio-
ma. They are, by tradition, nomadic pastoralists. Their traditional
legal aystam is very highly developed, The degree of penetration of
modern Ethiopian written state legal norms into Somali legal culture
15 minimal. Although the central Ethiopian govermunent purports to
apply its laws, including the Penal Code of 1957, Lo the Somali Re-
oion, and has provided the Somali region with a regional government,
regional courts, and regivngl police, the courts are few and lar be-
tween, the police stations exist vnly in regional centers, Inaccessible
to all but the wealthy fow, and hoth the courts and the police are
wocfully undersiaffed. Further, a sipnificant percenlage of the civil
servants who staff these institutions are not of ethnic Somali origin.
The traditional Somall costomary law system, in contrast Lo the for-
mal legal system of the modern Ethiopian state, i3 fully staffed, by
Sumalis, and easily accessible to all. Tn short, the Somali people see
ng reasan to replace their vwn sophisticated customary law system
wilth the, to them, dysfunctional legal system of the modern Ethin.
pian state. The stark eontrast belween the efficiency, aceessibility,

47 Except in the cace where he ia punished by banisbment, which mostiletas a
mAjor restraint on Freedom of movement. When applied ta a person not having the
skills ta survive in any socicty but kis own, banishmentl 15 o very harch ponishment.
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and staffing of the two systems and the relative satisfaction of the
Somali people with their own cuslomary law has i oo small part
contributed to the current delepgitimation of the national and regional
state legal systems.

The sophistication of Somali customary law is seen in its two-
ticred systern and s clearly articulaled subgect-matier divisiens.
The elaborate custuomary law of the Bomalis, known as xeer, is catego-
rized ag Xeer Donimn and Xeer Dulnime, Xeer Thonimno repulaies the
rights and responsibilities of pacticularized subsets, such as clans of
the Somali penple, governs relatinonghing within the cdan, and regu-
lates gquasi-vontracluwal relativnships between neighbenng clans oo
such matters as allocation of shared nacural resources ! Xeer
Lnnima hinds only that group of persens which has created it.4% Xeer
Dunime 15 said to be dynamic and changing from time to time.

Aeer Dulnima, on the other hand, eonsists of the rules that apply
to the whale Somali people, Thus, the males applicable to homiride
(ef), moral injury (daefitil} and bodily 1njury {gonn) are to be found in
Xeer Dulnirpo s And the corresponding compensations or blood
oney payments, respectively, are meag (or the arabic loan-word
“diye”), gacmant and dacl. The compensakion scheme, which is the
sentencing lor Lhe crime, is nol 4 vompensation paid to the victim per
ze but to the whele of the group on the side of the vigtim, which in-
cludes a kinship network far greater than the nuclear family, 1o the
final analysis the vietim’s nuclear family gets only a third of the blood
moncy (gt that 15 paid.* This s becavse the Semalis, beimg a
highly communal suveciety, view crime, even homicide, as their commu-
nal responsibility.

As previously stated, the Somali people are, on the whole, Mus-
lim. Whether rightly or wrongly, most believe that their sentencing
practices derive from Islam in general and the Shari'a in particular,
modified by the Sgmali customary law, knowno as xeer (pronounced
bieer), Some of these sentencing practices are predicated on the pre-
misc that the value of 2 woman's life is less than thal of 2 man.

4l. The Bpmali conceptualize their law as Tundamenlally ecolraclual in nobure.
The “contracts" are analogous to hilateral or mulcilaceral international iroatics, en
tered into by two or mare ¢lana, throuph their clan eldars. These conlracts 2urvive the
pussigy of erbire generation: and arc accepled 85 a lepacy or obligation by the de-
seendanta of those whn anitually pegolioled hem, The conbracls mey alse be medified,
through negotiations between alders, ar any fime. See 1M, Lewis, Postura! Demoeraey
161 iOxford University Press, 1967

42 Jemul Derie Kelif, supra. at o

43, LY. Casaanelli, The Sheping of Soemedi Noclary: Reconstrcting the frstorr of
a Pastorad People, TGN 1900 (1DH2), p. B, in Jemal Dene Kalill, at. p. 18

44, [nlerview by Dolores Uonovan witk Samuel Alamayehn, former jodge of the
Sumali Sunrome Couort, now Registrer of the Counan] of Constitutionsal fnquimy, at
Addis Ababe, Ethonpoa iMee, 14 200010

45, Laitie and Syeater (4 Somall eleim thet sueh disenmination in the acsess-
ment of the amownt of compensation s W accondance with Tslaane law o addition
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Whether due te religicus indectrination or to the socio-econemic con-
dilions of nomadic pastorahiam, the de-valuation of the lives of women
15 endemic in Somali culture. For example, the unwntien rule estab-
lishing the relative values of male and female lives is that the muorder
of a man is compensated by one hundred camels; the murder of a
woman by fifty camels?® The lower value and status of women is
geen in compensation pragtices Lhat wiew women as a lorm of prop-
erty. Fur example, in cazes where a conlessed or convicted hiller does
ot have enough livesiock to pay the compensation ordered, one of his
sisters or danghters may be taken from his family and given as wife
te a vietim's family 17 Tn many cases the race of payment 15 governad
by contracts between clans, Thos, the rate of payment stated above
does not apply across the board. According to I M. Lewis, in the case
of homicide between a male member of the Gadsbaursi (a clan that
fives in Northern Somalia and Ethiopia) and a member of the Tisse (a
elan that also lives in Warth ex-Somalia, Ethiopia and THibouti), the
compensalion te be paid, agreed upun by xeer between them, iz 10
female camels, 100 sheep and goats and one nubile girl fitted out for
mmarriage with all her household equipment #® This practice has the
dual benefit of transferring an item of value (the woman}t and uniting
the warring families by marriage, thereby hopefully minimizing Lthe
likelihood of a recurrence of conflict.

Three guestions arise concerning the devalualion of wemen's
lives that s built into the Somali sentencing practice. The first 1s
whether replacement of the Somali customary law processes by the
state legal system, with its statutorily non-discriminatery Ethiopian
Penal Code, Criminal Procedure Code, and Constitulion, is cves pos-
sible. The second question is whether, pending or l4iling replacement
of Bomali customary law by the state legal system, the Somalis can be

Betng part of Somali cormpensation Jaw See David D, Latin & 3. Swisasler, Semalig A
MNubonr L Segrch of Stele 24 (Westview Press, 19371 See alzo TM Lewis, supra n. 39,
=t 3.

AB. Jemul Derie Kalif, aupra n. 41, at 31, citing LM, Lewis, feloem i Tropeend
Africa 47 10xfard University Press. 1™6). Cemelz are the primary form of wealth
and hence cwrreney in traditional Semali culture. Thus the rwie stating Lhe relative
vadue of wale ool Femnale lves s slated 1o boroes of comels, Howewer, the conleact-
bagel Somali costomary law permits group condraels bebwoen doos modifying comm-
pensation rules to allow for pasment i 1erms al legs valuable ivostock, auch as zheep
or poata or cattle. 1o times of economic haedship, the inter-clan contracts can he modi-
fied to adjust compresslion sums downwards.

47, 47 Gretachew Hulbu, suprw. ru ., at 1821, 34: IM. Lewic, A Postwrel Demo:
racy: A Stedy of Pastorelism and Poluducs emong the Northern Samali of the Hora of
Africe 141 (Oxford University Press, 19671, The Somall people of Eshiopia ace, on the
whnla, [zlamic and therefore permitted 1o talke ore than one wife. [t is inleresting to
noce the paraliel development in the ex-Somali Republic thac in 1075, the sociselist
oriented government of Mohemmed Siyvaad Barre struck dawn by decree the inegqual-
ity m male and female homicde ecompensation and 1in so doiog provoked o eeligious
upriging in whiclo wo peogainenl aullubs were exeeuled, Laitin & Sumacer, supra n.
43, at 94,

48, L0, Lewis, supra &t LA4.
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educated into eliminating diserimination against women from their
sentencing practices. The third qeestion 15 whether transitional
mechatnisms can be created to provide a remedy in the state legal
svatem for the most abusive cases of gender discrimimation in the cus-
toemary law processes, The second and third guestions are dealt with
in Part I1I of this article.

Az to the first question, it is not fikely that the Ethicpian state
legal sysicm will replace the Somali customary law system in the
near o even not-so-near future. This is not for lack of effort on the
part of the Ethinpian state, The Regional Government of the (Ethio-
pian} Somali Reglon is at prezent doing its best to create and exiend
the regional legal svstem n 2 form identical to that of the Federal
tegral system. The fact that the lew and far-between courls in the
Regional Somali State apply the national laws of Ethiopia without
coneession Lo the Somall customary law speaks lowd)y te this effect.
INor has the Regional Sovernment’s recent ratification of a regional
constitution which, on the fundamental points, is a replica of the
Ethiopian Federal Constitution of 19294 done anything io solve the
underlying pelicy problems in the area. To the contrary, theze efforts
by the Fthiopian stale to enforce legal uniformity under the authorily
of the central government may actually have widened the schism be-
tween the fwo legal svstems,

With respect to resistance to State legal authority, functionarics
in both the stale and traditional customarcy legal systems i the So-
mali Repion have reported that the vast majority of crimes, mcluoding
homicide, are dealt with by the customary law systems4? Most of
these vases never reach the formal court system, One observer hag
evien reported that after arrest by the state of a suspected killer, the
Somali traditional auchorilies proceed to setllement of the homieide
by traditional customary law processes, order payment of compensa-
tion as determined by traditional proccsses, then contact the tocal
state courts and suggest the dismiszal of charges against the arrested
suspected killer on the grounds that the casze has been settled 50 It
has been further reported that in at least some such cases that had
been settled af customary law, the formal state charpes were dropped
by the Ethiopian courts ! Likewise, reports have been received that

49 Interviews by Dolores A. Denovan and Tcegaye Regaaas, wich the sssistance
of Abdulladn Sundho] with eypht cun elders, bwo judpes and twe prosecalors of the
Trallo Ade and [Wolln By weoreeda coucta, Somali Begien, Elhaepia (Tune 2001

ni, Jemal Nerie KRNE sepea o, dd, st 40-41.

51, 4. loterview by Dolares Donoven with Samuel Alemayehu, farmer judee of
ihe Somali Supreme Coarl at Addis Abala, Ethiepia (Dee. 14, 20000, Mone recentby,
1ho Judpges and proseootors of bwo wortda cooels (chese courls nee cquaviglent 1o 1.3,
municipal courta and do oot bave homicide jurisdiction] denied chat ANy persons ar-
rested for homieide were ever released al the request of the customery law suthori-
ties. Hather, thoey staled, the customuary low authorites penerally setile the homicide
cases withowd eecourse to L sourts. Thas che police seldsm hinve occasing oo arrest
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cven after 2 Somali man has been tried, convicted and zentenced to
prison, his family and that of the vigtim do not view the matter as
settled. Their expectation is that the costomary law authorities must
investigate the case and order the payment of blood money (mag),
otherwise the cycle of revenpe killings will commence and spiral into
clan warfare 2

It iz well-established that Semali society and its costomary law
priesses have proven resistant to the incursions of the modern Etha-
opian state in the criminal justice arena. In fact, Somali sociely eve-
Fywhere in the Horn of Africa has proven resiatant to establishment
ot central governmental authority of any sort, not jusl to that of a
state legal system. In view of this state of affairs, it scems hkely that
any seriouws allempl by the Ethiopian stale, at Lhis pont in time, to
require the Somali people o use the State legal process, thereby pre-
empling the Somali customary law system, would fail. The more
likely result would be the de-legitimation of the modern Ethiopian
legal system and consequant deterioration of the already tenuous ve-
lations between the Somali people and the Ethiopian State.

* * *+.

The loregoing section on Customary Law hes deseribed revenge
Lillings among the Ambara, sorcery and adventure (status) killings
atmong the Gumuz, and sentencing practices that de-value the lives of
women and Lhe persons of {female children among the Somali. These
three groups were chosen as zubjects for case studiles not becauose
they are unigue, but because they are typical, Revenge killing is com-
mon among many, if not most ethnic groups in Ethiopia, and around
the world 33 Sorcery killings, though rare, are foond among many
peoples 1n Asia and Latin Ameries, as well as in Afriea?® Sealencing
practices that de-value the hives of women are found 1n many eoun-
tries that embrace Islamic law,

The question 15 whether o nation-state may tolerate customary
law systermns that condone such practices without running afoul of in-
ternational law. As we have seen, the Amhara customacy law system
has traditionally turned a bBlind eye to the taking of Life by private

homicide suspects and the clan elders therefore have no noed 1o ask courts to release
wrrested homicide suspeets. In the rre situation when Ue police 9o arrest o homacide
saspocl, e wall ahsolutely ool be released uotil ke has been brought to trial and den-
tenced. Interviews by Dolores A Donnvan and Tsegaye Regrsse (Abdullahi Sandhol,
interpreter! with the pudpes and prosecutors of the [ollo Ade and Dellz Bay vworeds
courts, Somali Begion (June 20010

92, Jemol Dene Kalif, supru o, 44, al 27-343.

. For g Ootenalied iMesteabion of the traadibion of revenge killing o the Taited
States, ase Mark Twain, Hueckicharry Fing 132-35 (19310

o4, Meguirwcama Celimo, 13 G, 203 (5.4 Columbia, 1970) in Mermyman, Haley
& Clurk, The Creil Low Tradition 6558-64 139840 See also, Dinnen, "Sentencainy, Cus-
tom and the Rule of Law o Capun Mew Guinea,™ 1988 J o Legal Plurgfesm 1531,
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perzons for the purpose of revenge—a purpoze thit & modern erimi-
nal justice system would deem 1llemtimate. The rumuz customary
law system turns a blind eye to sorcery killings and also occasionally
even to killings done to achieve status or manhood. The Somali cos-
tomary law system endorses sentencing practices based on the insti-
tutional de-valuation of the lives of women and the personhood of
female children,

In the case of revenge killings, the relevant Amhara customary
law zystem does not seek te halt revenge killings, but rather re-
sponds, on request, to petitions for intervention from Lthe alecled
families. The purposcs and goals of the response are different from
those of 2 moedern eriminal justice system. The custemary law pur-
pose 158 to achieve scttlement by payment of compensation between
fending Mamilies or clans. The customary law goal s restoration of
peace to the community by effectuation of a reconciliation between
the warring families or, where only ane death has necurred, between
the family of the vietim and that of the offender. In the case of sorcery
and adventure killings, the Gumuz customary law system does not
respond at all, for such killings are viewed as justified. In the case of
sentencing practices that de-value the lives and human dignity of wo-
men and children, the Somali customary law system incorporates and
affirmatively endorses the otfending practices.

The failure of the Amhara and Gumuz costomary law systems Lo
prosecuie, raspectively, revenge killings and sorveery and adventure
killings places at sk the right to lile of Ethiopian citizens, The use of
compensation rather than incarceration also arguably places at risk
Lhe right. to life of Ethuopian citizens, The sentencing practices en-
dorsed by the Somali customary law systems vislate cthe right of Ethi-
ppian women o equal treatment woder the law, and the right of
Ethiepian female children not Lo be foreed wnto marriage, All of these
rights are protected by the Ethiopian Constitution and international
human rights law,

III. Humaw Ricars, LEcar Prousscesy amp FEpeERaLIsM

This section of the article examines the Ethiopian constitational
law protecting the human mghte of Ethiopian citizens. The tension
between universalist coneeptions of human rights and the particular-
izm of cultural relativism as it relates to customary law systems 1s
describad. Lepal plurahsim and federalism are explored as structural
(prms capable of mediaving thal tension, The section voncludes with
a discussion of legislative mechanigms for implementing legal plural.
ism at the local level.
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Humaon Rights

Criminal justive syateme are the proving ground for the strength
af 2 nation-state’s commitment to mplement in real ife the paper
promises of human rnights protection made in its constitution and the
international treatics which i signs and ratifies. The Ethiepian Con-
stitution of 1994 guarantees protection [or virtually all human rights
recogniized under international law. In many cases the constitutional
language 15 almozt identical (e the internalional human rights in-
struments to which Ethiopia is a signatoery. Paramount among the
many international human rights ereaties Ethiopia has sipned is the
International Covenant of Civil and Political Rights (hercinafter,
“ICCPR").53

The [CCPR provides;

Every human being has the inherent right to life. This right
shall he protected by law. No one shall be acbitrarily de-
proved of lite. (Emphasiz supplied. )#9

The ICCPR also prohibits discrimination on the hasis of sex.

All persons are cqual befrre the law and are entitled without
any discrimination to the egual protection of the law. In this
respect, the law shall prohibit any discrimination and guar.
antrc to all persans egual and effective proleclion against
discrimination on any ground such as . . . .. sex. . . {Emphasis
supphed). 57

Further, the right. to marry is predicated on the altainment of
"marriageable spe” and shall be entered into “only with the free and
(ull consent of the intending spouses."52 Although explicit prohibi-
tion of the forced marmage of children is nel (vund in the [CCPE, the
covenant does impose on the State a duty of protection of children 52

With respecl Lo the right we life, the Ethioptan Constitution
adopts, almost verbatim, the above-quoted language frovw the ICCPR.
Article 14 of the Elhiopian Constitution provides that “Every person
has the inviolable and inahenable right to life. . " Article 15 states
that “REvery peraon has Lhe right to life, No person may be deprived
of his life except as a punizhment for a serious criminal offence estab-

af, [ICPH BEES22MEAINXT ) (ihee. L3RR

g6, ICCEPH, Art. G1) The right to life is also guaranceed by the Univeesal Deslas
raliwn of Human Hights, Article 1, which states that *le|vervene has the vight to life,
Tikweriy wnd che secunly of person”

07, ICCPR, Are. 26,

AR DGCPR, At 23520 and 23030 See also Lhe Upiver=al Deeclarotion of Human
Rights, Arcs. 1601 and L2}

9%, Every child shall have, wichout any diserimination a3 ta .. . sex. . . the right
Lo such messures of protect:an &3 are requared by his status as 3 minor, on the gart o

du Steede [CCOPR, Al 2401) Emphasis supplied.)
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lished by law. ™" Article 15 , which is fashioned after Article 6 of the
Intemational Covenanh on Civil and Political Hights, has more ar less
the same content as the ICCPR provision. Thus, both as a matter of
international and of Edhiopian law, the taking of a human bife for any
purpose other than punishment for a criminal offcnse is prohibited.
Presumably, then, the Ethiopian state should not let homicide go
unpunished.

With respect to egual protection, the Ethiopian Constitution not
only adopts the principle of nun-diserimination on the basis of gender
but alsn addresses the problem of discriminstory eostomary law
narms. The constitubion states, in no uncertain termay, that custom-
ary law norms in conflict with the FAghts of women are not to be {oler-
ated, The Constitution specifically provides that “[llawa, customs
and practices that oppress or cause bodily or mental harm to women
are proehibited.™ Presumably, then, the Ethiopian state should net
tolerate such practices.

The same 15 brue of the protection of c¢hildren. The Ethiopian
Ceonstitution forbids the exploitation of children® and trafficking in
human beings, % Freaedom of choice in marriage is guaranteed, pre-
sumably to both adults and children ® Again, it would seem 1o lollow
that the Ethiopian ztate should not permit the exploitation of
children.

Ethiopian law iz not lacking in protection for the human rights of
its citizens., Nor is it lacking in ¢larity as to the duty of all Ethiopi-
ans, egpecially those holding positions of responsibility in their eom-
mumties, to ensurce observance of the Constitution. *All citizens,
arpens of state, political associations and other assecialions as well
as their officialz have the duty to ensure sbservanes ol the Constitu-
tion and tg ohey i85 By any interpretation of these words, the ad-
nunistraters of legal systems, whelher slale or customary, are
prominent among those persons upon whom the duty of ensuring ob-
servance of the Constitution falls.

The question then is three-fold; 11 why the excellent Ethispian
law un the baoks is not {ollowed by the local authonlies who adminis-
ter customary law systems; 2) whether the modern Ethiopian state

B Art. 15, ConstitoLion of the Federal Demacratic Hepublic of Exbiopia 0 1994).

G100 Ark 334 Constitelon of the Federal Detnogratic Repohlic of ELlucpia (159%4 0
Although this clawse of the constitotion wiag writben expressly to protect wotonen, it is
B fair inference that the same prohibition applies where cu:lom: und practices cense
badily or mental herm to men.

G2 Id., Aetirle 36(10d]).

63 1., Article 1801,

G4, [d., Article 333 The vqual protection of the law is guaranteed, ws is coguality
bhefore the law Id., Art. 25 Discrimination on the basis af sex is prohahited. Ld.

65 Id., Acl. 021 A oorrower duty, e enfnree the human bdehts provisims of the
Conatitution, ig lewipedd i the hands of *|a’ll Federal und Stuata legiclative, executive
and judicial organa at all levels. . " Id. art. 13010
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has the duly to correct the favlty human rights practices of the cus-
tomary law systerns within its borders, and 3} if 5o, how, As to the
first question, Lthe answers are multiple, First, many community el-
ders are illiterate and hence unaware of the contents of the Constita-
tion. ™ Even the existence of the Constitution is no deubt unknown to
many of them. Sccond, some of the ecommunity elders, capecially in
the Somali Region, are at best indifferent to the Elhiopian state and
at worst oppozed to it. Kven were sueh local authoritics to know of
the exislence of an Ethioman Constitution imposing oo them a duty
to protect the notiens of human nghts contained therein, they would
feel no oblipation to obey 1it. Thedr primary lovalty s to thewr own pen-
ple -- the Somalis. Third, many of these community and clan elders,
rather like the Ethioplan state itself, are suffering from divided loyal.
ties, On the one hand they are lovel to the modern Ethiopian state,
but on the other they are loyal to the traditions of their people. In
practice these divided lovalties often mean implementation of their
own s¥stems of familiar and local customary law rather than the ab-
stract legal pringipics of the distant Ethiopian state, Fourth and fi-
nally, the customary law authoriues, were the matter to be fully
explained to them, might well take the position that the coneept of
human nghts 15 a Western invention that has no place in and is de-
structive of the culture of which they are a part.

The tension between univerzalist conceptivns of hueman rights
and the particularist doctrine of cuitoral relativism gomplicates the
melding of modern and Ltraditional legal systems the world over, Cul-
tura! relativiem ie the doctrine that helds that moral roles and social
mstilutions evidence a hugh depree of cullural and historical viabulity
and that “(at least some) zsuch variations are exempt from legitimate
criticiam by outsiders. "% The extreme statement of the culturally
relaliviat posilion is that culture 1s the sole svurve of the validity of a2
maral right or rule. The radically universahst position is that culture
i5 irrelevant Lo the validity of moral righls and rales, which are an-
versally valid. 5%

Legal seholars of international human rights law tend to fall into
the universalist camp; coltural anthropologists inlo the relativis
camp. Government officials of modernizing nations such as Ethiopia
typically eschew the lusury of either sort of extremism, opting in-
stend for pragmatism, Charged with implementing the legal system
of their coantry in a way that at onee rommands the respect of tha
internalional communly and the allepianee of the tradilivoahst ele-

6. The vast majoriey of the clan ellers encouncerad by one of che authora of this
article im the remote Dolla aren af the Snomalk repion in June 2001, were illitarate.

67. [Donnelly, Cultural Relativiso gnd [ndversal Homen Rights,” 8 Huse Kig. 0L
S0- 1%, =t 41K (1968
BE. 1d.
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ments of their populations, they must strike a balance hetween the
Wwo exlremes.

In the past few decades, inereasing awareness of signiticant cul-
tural varialions in netions of rights has emerged among scholars in
both the legal and anthropological fields. Efferts have been made to
find functional analogues to western notions of rights in the (ncontro-
vertible tact that all cultures, including those without an indigenous
concept of rights, have conceptions of morality, justice and human
dignily that in practice work Lo achieve much the same social goals as
does the concept of rights in the west % Further efforts have boen
undertaken to fuse sach enllurally diverse notions of human dignily
with those of nghts to establish a new grounchng for elatms of univer-
galisin, " & related proup of scholars has focused on the role of Lthe
state in those societies o which indigenonsz, customary-law-bazed nao-
tions of nghts are absent. This latter group warns of the danger ol
self-serving stale reliance on the absence of riphts in a traditional
culture hoth to justify state repressien of the citizens of the culture in
1ss5ue and also {o legitimate the arbitrary exercise of state power.”!?

Generalizations regarding traditional Echiopian notions of rights
are risky in view of Lhe extreme ethnie, religious and linguiscie diver-
sity of the country. Heasoning by analopy from other African cultures
i ¢ven more fraught with peril due o Ethiopia’s unique stature as
the oldest continuing oativn in sub-Saharan Africa and the only na-
tion never suceessfully colonized, Monetheless, it is probably safe to
conclude that the fellowing broad peneralizations by AlTican scholacs
apply to the traditional Amhbara, Gumuz and Somali social and legal
svatems described above, The {irst of these generalizativns 15 that
traditional African values include universalistic concepts such as hu-
mamty, respect and dignity."* The second 15 that conerete exprassion
of these values s vsually found in and ciroumsenbed by the extended
family and tribal or clan affiliations ™ A third is that equal rights for
all have not existed; rather rights and obligations were delined o
interpersenal terms contingent on one's position within the kinship
and tnbal systecm. “The perzon was not 2 rational atomized individ-
ual in puraait of his self-interest as in the West, but one enmeshed in
multiple cross-linking, interpersonal relationships overladen by the

69. Allisun Dundea Henteln, Internntional Humion Bghts: Unicarsalism versus
Felefovesm 119900 n Pallis, “Cultural Eelatrasm Bevisited: Throwgh a State Proism,”
1A Hum. Ry, &, 316044, ar 320 F10496),

T0. . at 319

T1. [d. at 320,

2. Id at 3440, citing to Avogbe, "A Third Wodld View™ in Fum. frs £ 4m. For
i Foli- D0 (Thonald P, Berooners & G I Twescher, eds, 19791 Kwagd Wirede, "4n
Akan Parapective on Human Riphta, " in Hnee Mes Afe Drosk- Culferp]! Porspawctieds
244 (Abdullahi Ahmed An-Na'im & 'ranciz M. Deag. eds., 19890} ;arguing the intTin-
gig: value ol all humans, dipnily and respect as fundamental vadues),

T30 1d.
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sparit of his aneestors. "™ These traditional African values, though
different in emphasis, have much in common with the values articu-
laved in modern African eonstitutions, including that of Ethiopia,

On the theoretical level, linking traditional notions of human
dignity with the modern Ethiopian constitutional previsions relating
to the right 1o life does not pose a problem, The problems arise when
deeply-entrenched custams based on the alder communitarian econ-
cept of the individual having no meaniogful existence apart from his
or her community are rejected or by-passed by the state in favor of
modern practices based on Lhe western notivn of the alomized indi-
vidual, This conflict is secn in the ¢urrent relalionship between Lthe
customary law's manner of dealing with homicide throogh familial
enmpensation and reconciliation and the modern state's insistence on
individual culpabihty, responsibility and pumshment. The two legal
gystemns are ships passing in Lhe night. The customary law norms of
familial reconeiliation and compensation are deeply entrenchead in
the hearts and souls of a larpe perventape of Ethiopia’s people. The
modern state's attempt to substitute an elhic of individual culpakbality
and individualized punishment for the more group-oriented proce-
dures of traditional Ethiopian culture cannot succeed unless these
atder norms are acesmmodated. "

Problems also arise when the attempt is made to reconeile tradi-
tinnal valoes relating to women and famale children with the provi-
sions of the modern Evhiopian constitution, In Ethiopia, as in many
difterent parts of the world, there 13 contimuing resistance to interna-
Lional hurman nights provisions relating Lo the rghls of women, To-
day, more than half a century after the adoption of the Lmiversal
[heelaration of Human Rights,™® the entire Declarvation has still not
aehieved the status of binding international customary law, and the
primary reason 1s registance to the provisions relating to women 77
The provisions relating 1o the personal and family lives of iIndividoals
have failed to achicye universal acceptance becausc thesc matters
have teaditionally been covered by religiouns law and still are in many
countries, ™ including, as we have seen, in the Somali Region of Ethi-
opia. Although a lively debate rages on the world stage as to whether

74 [, at 341

Th., RHee penerally, Adamantia Pollis, "Oulbaral Helativianm Redsitbe]; Throopgh s
Slate Fricm,” 18 Mum. His ¢ 31644, at 241 (1900), Campare panerally, Jones,
“Humuan Rights, Group Kights, and People's Rights," 21 flum. fRrs . 80-107, at 30-51
(19990 woneeplunlizing collectively the oghils of celigious, caciul or ethoee graups).

B, Universal Declaration of Human RHighes, adnpted Dec. L0, 1948, A Hes.
B1TA, UMW GADHR, 3rd Sess., at 71, 11N, Doe ASIT0 (194F) (hereinafter Tniveraal
Breclaration).

TT. Bee Cerna “WUniversaliey of Human Righes apnd Culowral Diversity: Impleaens
tation of Human Righes in Dhfereat Socio-Coltueal Concexts,™ 16 Hum fis  740-
32, at 746 {19494}

T3. [4.
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Izslam mandates that women be viewed as the inferiors of men,”® that
debate has not yet reached remote eorners of the earth such as the
Somali Region. Whatever the correct theological position may be, in
the Somali Region it is firmly beheved that, for purposes of payment
of compensation fer homicide, [5lam mandates that the Lives of wo-
men be valued as less than those of men %

The verdict on the battle between the human rights universalists
and the cultural relativists is not yet in. At this peint, the most that
can be said is that achieving global acceplance of inlernalional
human rights norms is a4 work in progress. Different nghts occupy
different places on the continuwem of acceplance. Fundamental, non-
derogable rights such as the right to hfe, the nght against torture,
and the right not to be ensleved have achieved almost umiversal ac-
ceptance *' The rights of women and children have not.

I1 i5 against this contentious backdrop that the second question
articulated above muost be asked: dees the Ethiopian state have the
duty of correcting the faulty human rights practices of the customary
law systems within its borders? The answer to this second queslion
is far mare difficult €o come at than was the answer to the first.

A& threshold guestion i= whether the languspe and theory of
human rights is properly applicd to the guestion of whether the state
hag a duty to act to prevent situations such as revenpe killings among
the Amharas or sorcery and status killings among the Gumuz. Clas-
sie hineteenth-rentury western liberal democratic theory, of the sort
still prevalent in the United States and the United Kingdom, would
have it that the humen rFights theary has no place in such secnanos,
for it is not the state that is arbitrarily taking the lives of its civizens.
From this point of view, human nghts are “negative,” in the sensc
that rights can be realized only as claimz against state action that
infringes them. If il is ool the stace thal is enpaping in revenge Lill-
ings or cxploiting children, then no hboman rights have becn vinlated.

A more modern perspeelive would have it thal human rightls are
positive in the sense that a state bears the burden of creating condi-
tions that enabla its oitizens to realize their human rights. 82 The
drafters of the Internativnal Covenant on Civil and Political Rights
have taken the more modern position. ©. . |E]ach State Party to the
present Covenant undertakes Lo take the necessary steps, 1n amor-

79. On the relatienship between Islamic law and human rights, zee generally Ah-
dul Aoz Suid, “TPrecepls and Practice of lTuman Fights in Lslum," 1 Patsersel um.
Ais 6379 (19749)

A, Mee cext At supra nn. 45-48.

Hl. Cema, supra n. 74 st T44-40.

£2. Eommers, “Germuen Constitutionalizm: A Prolegomenoen.” 40 Emaory Lo 837
Mgl “Tath Boyoott Casce” 7 BErerGE 198 119507, “Free Speech and Privale Luw in
CreemAn Constitubional Theoey,” &8 Mol L. Rep. 247 (1058). See also, Mercyoon,
Clark & Haley, "I'he Civil Law Tradition: Europe, Latin Amencs and East Asia,™ in
The Germen tederal Coneditufronad Cowrt 771-73 [ L
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dance with its constitutional processes and with the provisions of the
present Covenant. to adopt such measures as may he necessary to
give effecl to the rights recognized in the present Covenantl.™¥ Fur-
ther, “lelach State Party to the present Covenant undertakes to re-
spect and to ensure to all individuals within its territory and subject
to its junisdiction the rights recognized in the present Covenant,
without distinction of any kind, such as race, color, sex, language,
religion, palitical or other opinion, national or social origin, property,
hirth or other status ™8

The plain language of the ICCPE 1= reinforecd by the commenta-
ries on the drafts of the relevant articles, Acrording to these com-
mentares, the cdght te life, as puaranteed in article, £(1), should not
he understood as a claim to forbearance by the state, but rather as a
provizion requiring States Parcties o prolect hife on the hofzonal
leve] (hetween citizens) as well as an the vertical (between citizen and
state) ® For example, if a country were to grant impunity from pros-
ecution for the crimes of murder snd manslaughter, this would be a
mamifest violation of the state duty of proicction pursuant to Art,
Bl 1),

Acknowledgment of the right of minority groups to cultural self-
determination is necessarcy at this point. Although there i ne need to
deal with the complicated question of whether the Amhbaras, or the
Cromuz, or the Somalis of Ethwopla constitute a “people” under inter-
national law,*” each of them surely have a right to preservation of
their culture. Al peoples have the right to selfdetermination, By
virtue of thal right Lhey {reely determine their politieal status and
freely pursue their economic, cultural and zocial development 53
However, in this the 215t Ceatury, cullural presecvation and develop-
ment 15 not, anywhere in the world, understoed te justify the arbi-
trarv taking of human life. UUnfortunately, the same eannot he said of
forced marriage of children or systematic de-valuation ol the lives of
womern, although these latter practices are also increasingly falling

Bi. 1CCPH, Art. 2r3),

B4, 1CCFPH, Art. 201,

H5. Manfred Nowak, U.N. Covenant on Civil and Palitical Highta, N2CPHR Com-
mentary (M1 Eopel. pubdisher, Strasbourg, 1993 gt 105, This enalyzis applies not
anly bo the eight fo Tole goarambiaed 1o Ak, 601 Dol adse b severul olher nghts, such us
cherk this cite seeurity of the peeson, At 300 aod peoeaes, Are 17020,

RA. 1d. at 106 Intereatingly, the commentary suggests that the soope of a state’s
duty of prolection of the right ta lile includes protection agrinst other theeatz to
human lifu such as mulnutation, Vife-threatening illnesses, nuclear enerpy ar armed
confict. K. See also DnJ Haens, M O'Boyle & G, Warbnick, Loaw of the Exrcpean
Corwenting ol Human Rights finterpestiog Art. 201) of the B.OHR as requicng thet
Stataa Parties eatablish edaquate proviaion in their law for the pratection of the right
to life.

8T. [l appears that, under the Ethiapian Conctitution, Art. 3¥5), theyr do have
such stalus

BB [CCPR, At 1010,
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into ill-repute among the community of nations. Whether the rea-
sons for this increasing gvernmental acceptance of international
human rights nomms be a desirg to better the human condition or a
desire to ohtain foreign aid, the outcome is the same—the concepts of
human rights contained in the standard international human rights
covenanls and treaties are everywhere increasingly accepted or
given lip gervice.

Tha state duty to protect the mpht to hfe of 1ts v1tizens 13 not Just
g matter of lepal interpretation of inlernational human rights cove-
nants, 1t is alse a matter of realpolitik. To maintain its standing in
the internativnal community of nations, a maodern state 15 not well-
advised to tolerate the existence within its borders of custamary law
norms endorsing the arbitrary taking of life # The same 15 trug, to a
lesser extent, of tolerance of customary law norms endorsing the
forced marriage of children and systematic de-valuation of the lives of
woinen.® Thesa propositions have particular force where the state in
question has, ke Ethiopia, sipned international protocols outlawing
the arbilrary taking of Life, discrininetion on the basis of 2ex and the
exploitation of chiidren.

The questinon addressed immediately above—whether the state
has the duty to correct the faulty human rights practiees of the cus-
tomary law systems within its borders—is not the legalistic voe of
whether the stale can be held legally responsible for gender-based
dizcrimination carried out by customary law systems within its bor-
ders. Nor is it the guestion of whether the state can bs held legally
rezponsible for arbitrary deprivations of life resulting from its toler-
ance of customary law systems within its borders. Rather the ques-
tion 15 normative in nature: shardd a slale attempt to correcl the
faulty human rghts practices of the customary law systems within
itz borders. Where the state 1n question has publicly and formally
subseribed to or guaranteed the protection of the huoman mghts 1n
question, the answer must be yes. This is 90 even when a state is,
like Ethioma, afficially cornnutied to protection of its customary law
gsystemys snd to legal pluralism, thus adjusiing the values expressed
by these nghts,

2%, Theclaim mpde haee 1z not that the State 12 violanng the human vights of ita
citizens by not praventing revenge killingz between private citizena. Hather the claim
is that the minimel expectation of the mtermational community of natens is that
Stgtes Party 1o the ICCPR will oot endorse evenge and other admirary Rillings and
will tidke pesvsonalle: steps ta prevent thatn.

an. Likewise, the claim made ia not that the State is legally reepencible lor pen-
der-baced diseniminaticn by one private cilizen sgainst anolber. but rother thoet
States Farly o the 1CCPR and CEDAW should nol erudorse and should scek 1o pre-
vent pender-bazed disenminagion by quagi-offtcial organizatinna sueh as costomary
Taw svztents.
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Legeal Plurelism: Strategics for Ethnic Federafism

Ethiopia's adoption of 2 system of ethnic federalism requires res-
alution of two related matters, The first is whether the duly of Lhe
tederal and state governments te establish and mamntain the rale of
law, ncluding but net limited {0 the human rights guarantess con-
taincd within the federal eonstitution,”t mandates the elimination of
all engtomary law systems existing within the state’s hoondaries.
The second is whether adjusting the state’s [ormal legal strueture so
as (o accommodate the well-cstablished and influential customary
law systems found theoughout Ethiopia will be detnimental to Ehe es-
tablishment and consolidation of state power.

With respect to the first matter, the answer 13 no—the rule of
law does not necessarily mean the elimnnation of customary law sys-
terms, in Ethiopia the costomary law systems currently share with
the state legal systemn the duty to protect the lives and property of
Ethiopian eitizens. 5¢ long as the customary systems conform o
minimurn slandards of human rights protection, there is no reasen in
law, domestic or international, to complain of the sharing of law cn-
oreement cesponsibulity and juriadiction between the slate and the
customary law system. The present sharing of responsibility evolved
historically and corrently is done 1n an ad hoe mapnner. I the State
dues reach a considered decision formally €o share jurisdiction with
the customary law systems “within its borders and sabject o ks ju-
cisdiction ™ then it must likewise develop considered lechniques fur
monitoring the performance of the customary law systems to ensure
that they are providing adequate pratection for the human rights of
Ethiopian citizens.*" The minimal standard for adequate protectisn
of the human rights of Ethiopian citizens would he protection for
those ripghts contained in the international human ripghts covenants
to whirh Ethiopia 13 signatory. If it comes to the State's attentton
that one or more of the eustomarcy law aystems with which shares
jurisdiction is performing in such a way as to vielaie one or more pro-
visiong of those covenants, then the State must take steps Lo cura the
defect(s).

The treatment of homicide in the Ambara, Gumuz and Somali
customary law svstems is no secret. INor is it a secret that these sys-
tems are not, wilh respect to cerlain types of homicides, providing
adequate protection for the human rights of Ethiopian citizens. The
men and women whe eomnprise the Ethiopian state are well aware of
these facts, The Edhiopian state is therefore responsible for upyrad-
ing these systems to provide the necessary human rights protection,
However, the limited resources of the Bthiopian state are such that

A1, The states ace still o the process of enactiog ther state onstitulions,
32. ?‘he quated lanpuage 15 taken fromn the WCOPR, Avt. 201}
4. Id.
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an aggressive and well-financed nationwide campaign to eliminae
all human rights abuges fromw the cusiomary law systems is not possi-
ble. Selective stratepies for gradual alteration of ahusive practices
are required. as is an ordering of priorities,

In thiz regard, lessons mayv be learned from the cxpernence of
other nations, [n Latin Awmerica, g strategy of ranking human rights,
dezigned to mediate the tension betwveen international human rights
nerms and customary law procesdings, has been developed. This
view takes issue with the position that all internationally recognized
human rights wust be upheld wilhoul reservalion, Instead, the
claim iz that the need for protection of cultural minorities and local
sglf-rule rendears such across-the-board enforcement impossible. The
better view, say the advorcates of this position, is to focus enforcement
afforts on the most fundamental rights, such as the nght to hie, the
right againsl torture and the dght nol to be enslaved, and relegate
enforcement of other rvights to the back burner® Such an approach
5 arguably consistent with the ranking of human ripghts implied by
the coneept of derogation eontained in the International Covenant of
Polilical and Civil Bights,®3

Applied to Ethiopia, the ranking of rights wouald have more to do
with aperalional stralepy than procedural celorin. The Echiopian
government has declared a state policy of establizshing the rule ol law,
neluding Lthe proteclion of human fights, in all coroces of 15 eountry.
The problem for the government i= two-feld: lack of resources, human
and finaneial, necessary o implemeant that state pelicy and the guan-
dary posed by the need to maintain and extend state power while
affording maximum autonomy, in the interests of political stability,
to marginally assimilaled ethnic groups. The ranking of rightz would
permit the Ethiopian povernment to develop a coherent plan of en-
forcerncnt, directing its scarce prosccutorial and judicial resources
where they are most needed,

Although reascenable persons may dizagree as € the proper or-
dering of priorilies, it seems likely that the Ethioplan government
would conclude that governmental initiatives designed to protect the
right to life of Ethiopian citizens in the Amhbhara, Gumorz and Somals
regions Shoeuld receive a bhigher priovily than initiatives desipoed to
eradicate diserirmnation agammst women, " Under this gcenaro, state
prosecutions of cevenge, sorcary and adventure killers would roeeive

- — —_— -

94. Hee A, Heckoensa, “Aspects of Legal Fluralism in the Federal Set-up of the
Ethiopian State,” 1998 (onpuhliahed paper on file in the lavr library of the Ethiopian
Civil Service Collepe). See also, Assies, Willen, Gemme van der Haar, Andre
Heckema leds. ), The Challenpe of Deversity: Indiperous Peoples and the Reformopof Lthe
Bl e Farfen Amerco VThela Thesis Puh]iﬁhE.l"E., Amslerdam) The Colombign S5u-
prame Court Tiaz adoptad (hig position.

85, FGCPE, Art. 4.

6. 1. can be arpued that the widesprend socinl damape cesulting from lwleraonce
of the practice of lovabmg voung fewele homan beings s chattels on a par widhy live-
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a higher priority than prosecution of perzons invalved in ordering and
implementing wcluston of young givls 1o settlement packapes {a form
of kidnap or false imprisonment violating international and Ethio-
pian constitutional prehibations against involuntary servitudel. The
Somali practice of valuing a woman's life as less than that of 8 man in
homnicide sentencing would he the last to receive state attention.

This practice of valuing women's lives as less than that of men i=
perhaps best reached by a state educational campaign rather than
through the criminal justice system. Without further fieid worlk, it is
difTieult to know how deeply these sentencing practices that diserimi-
nate apainst women are embedded in Somali culture and conse-
gquently how amenable Somali elders may he to change at the behest
of the modern stale, On the one hand, a chanpe in sentencing prac-
Lices to eliminate discnmination against women would seem to be o
mingr privedural adjustment, easily acevmplished, On the other
hand, matters relating to the status of women relative to men are at
the heart of the social structure of any society and thus not wsoally
eazily altered. Further, in the Somali case, local beliefs as to the dic-
Lales ol Islam are ne doubd at least partially responsible for the lower
status of women. As has been scen in other Islamic societies such as
Tran and Afghanistan, Islam can be twisted into a polend foree for the
ovppression of women, The influence of lslam in general and the
Sharia in particular an the ¢ustomary law traditions of the Muslim
peoples ol Eithivpia is a feld ripe for investipation.

Thea second matter articulated at the baginning of this section on
lewal pluralism was whether the establishment and consalidation of
state power would be impeded by adjusting the state’s formal legal
structure to accommodate the well-established and influential cus-
tomary law systems found throughout Ethiopia. The guestion 18 not
academic. Ethiopia is still in the early stages of re-constituting itsalf
as a federalinn of states. Onc of its regions, Ertrea, has already
screded.,

The traditional European political and legal view iz that state
power and coercion may be exercised only theough g unitary formal
lepal svslem. The underlying premise is that permitting to any other
svatern the use of avthoritative coercion flics in the face of the concept
of the nation-slate and i= destructive of statle power, According Lo this
view, 1t would be an act of folly for a state such as Ethiopia, still
struggling to establish its authority over its outlying regions, to per-
mit itz vitizens to recognize any source of authority other than that of
the centrahzed government.

The thesis of this article is to the contrary, Thiz article advocates
a vigorous federal system with significant autonomy and power, hoth

stuck 15 wrguably greater than the damage dune by allowing a retatively small group
ol persons, sush as the Guinoz, oecasanally e eopape in soroery killings.
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executive, legislative and judicial, al the local level. Authority at the
loeal level would be exercized both by the representalives of Lhe state
iregional) governments and by the representatives of the customary
law systems present in the region, The underlying premise is that, in
i multi-ethnic and multicultural seciety, provision of significant au-
tenomy at the local levei s not only necassary to prevent disgatizfac-
tion with the central government but actually strenpihens the
government in the eyes of its citizens. The 1994 Constitution of the
Federal Democratie Bepublic of Ethiopia provides the (ramework {or
such a system; what 1= missing is the necessary enabling legislation.

A helpful distinetion is that between formal, official legal plural-
irm and cmpirical, anthropological legal pluralism. Ethiopa has
bhoth, Formal legal pluralism in Ethiopia ia, at least at present, lim-
ited to ¢certain subject matters such as family law. Formal legal plu-
ralism “is a legal concept referring to the inclusion within the legal
order ol a principle of recopnizing 'other’ law. Legal pluralism in an-
nther {Lec., the anthropological or empirical) sense, however, covers
any situation 1n which within the jurisdiction of a more encompass-
ing entity {c.p., a state} a variety of difforeotly organized systems of
norms and patterns of enforcement effectively and legitimately con-
trol the behavier of specifie parts of the population ™

In favor of formal state recognition of customary law systems is
the argument that statulory cecopnilion of legal pluralism, if dune
correctly, can strengthen rather than weaken state power®® The
Ethiopan costomary law systerns are real and their power over Lhe
behavior of Ethiopian citizens 15 a fact of lite 1n Ethiopia. To 1pnore
thess facts is the eguivalent of rhe nstrich’s putting its head in the
gand. Statutory legal pluralism in Ethiopia vould actually advanee
the cstablishment and consalidation of state power becanse recogni-
Lion and incorporation of the ancient and widely-aceepted sources of
authority that are the customary law systems legitimates the new
federal state and its formal legal system. The state can eliminate
challenges to its authority by entering into statatery arrangemenls
making gperation of the customary law systems conditional on ite
permission and approval,

Two hasic models for official legal pluralism have emerged. Each
wses 4 statutory framework 1o combine a formal criminal justice sys-

47, Andre Hoekema, “Aspects of Lepal Fluralism in the Federal Set-up of the
Ethicpian State"{19%951 (unpublished paper on fle ir the bew library of the Ethicpian
Cwvil Service Collegey, The svminol works in legal pluralist pres Gedfichz, "What, s
Lagal Plurabisim™," 24 o of Feg. Fluer, 1 01936) an] MB. Hooker, Fagd Slierndisor: Aw
erafuetion (o Coloriel and Neo-Classioed Laws (L9TH.

4% Far a discusseon of the inter-relacionshipa of formal (stake) and informal (eus-
tomary, indigenous) lavwr, see Galanter, “Justice in Mony Rooins: Couets, Fovate Oc-
dering, and Indigenous Law " 195 of Leg Pler. 1, 23227 (18811 5[ TThe afficial system
i7 frequently vzed tooinduce ompliapce wich a decizien in an indigenous forem ™ [d. Bt
p. 240
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tem with an infarmal eustomary law cricunal justice system. The
first medel is transfer of jurisdiction to the customary law authori-
ties. The seeond madel 1= incorporation of the customary law's infor-
mal premises and procedures inte the state’s statutory models of
zubstance and procedure ** Either of these medels might be hazed on
an operalional strategy premsed on a ranking of haman cighis.
Such a strategy would alleviate, at least temporarily, the tension be-
tween universal human rights norms and cusiomary law systems, 100
A legislative package combining elements of each of these three ap-
proaches might prove effective in Ethiopia.

The firat medel, ransfer of junsdiction, iz penerally mited to
civil matters and minor criminal oftenses. Ethiopia has already
started down Lhis read by virtue of Articles 34(3) and 78(a) of its 1994
ponstitation. These provisions recognize the legitimacy of customary
laws and couwrts for adjudicalion of "personal and family laws.” As to
major crimes, transfer of jurisdiction is generally not allowed, the
slate being unwilling W relinguish its grasp on stale power to the
extent of transterring jurtadiction over offenses scriously disruptive
of law and arder to informeally-constituied avthorities, no matter how
well-respected they might be'" Homicide 15 not 2 miner offense.
The Fthiopian state, conforming ta global norms of state conduct, has
shown that it intends to retain jurisdiction over homicide, The fact
that customary law systems still deal with homicide in Ethiopia is
the resull of lack of state resources, nol lack of stale resolve, There-
fore, no further time will be spent on the notion ot transfcrrlng homi-
cide jurisdiction to the custoamary law systems,

The second model], ineorporation of customary law into stalotory
law, is a flexible one offering the pozsibility of many different permus-
tations and eombinations. The mest frequently utilized approach o
the criminal arena is te apply customary law concepts to sentencing
only. The question of criminal responsibility inr an act is determined
according to the provisions of 2 modern stale penal code, The sen-
tence is determined aecording to a8 mixture of the norms and proce-
dures of modern law and customary law. Sentencing eoncepls and

92, Sea penerally. Clairmond, “Altermative Justice Izsues for Aberipinel Justice,”
36 J of Legal Pluralism 1353-157 (19961; Crikevich, “A Sentencing Cirele,” 36 . of
Legel Plurglevmy 153-81 (19960 Dinneo, “Sentencing, Custom and the Rwle of Law in
Papua MNew Cainea,” 1983 8 of Faowed Plaerndise 18-3 1.

100, Sea, ag., A3zies, Willen, {iemma van der Haar, Andre Hoekema (eds.), The
Challenge of Duwersity: Indigenous FPeoples and the Reform of the State in Latin
Amerrea [Theln Thesie Publichers, Amsterdam)

101, Several nigtions witlh substantial petcentages of minarity ethods groups has-
ing little contact with, ar alienated From, the state’s criminal justice pocess have es-
tablished community-based programs administered by traditional lecal authoricies.
See, vg., Clurmont, supra, at n.; Crmkaovich, M. supra. at o, _; Ethiopia may want to
coansider such programs for minor offense:. However, query whether these PLIZTATRE,
which gtress colloctie responsibility and alternative comemundy-based senleneing,
ATE Rppropriate for hanmcide.

Hei nOnline -- 51 Am J. Conp. L. 543 2003



www.chilot,me
fdd THE AMERICAN JOURNAT OF COBPARATIVE LAW [Vl 51

procedures can either be mandated by statute or introduced through
the exercise ol judicial dizseretion . '®? For example, the Ethiopian Pe-
nal Code provisions dealing with sentencing procedure could be
amended to provide for formalized input from victims and their fami-
lies into the sentencing process, to accorampdate the collective, vie-
tim-and-community-oriented procedurat norms of the customary law.

A maore radical form of incorporation is to incorporate custamary
law norms of behavior not into sentencing procedure but into the sub-
stantive criminal law. An extreme example of this approach weuld be
to enact a statute providing that a person wha kills 2 man or woman
who has heesn determined to be a witch responsible for the death of
others lacks the necessary mens rea to be found criminally responsi-
ble by the state legal system.'™ In praclice, such a statute would
apply only to the Gumuz people. The effect would be similar to a
verdict of not guilty by reason ol insanity, but without commitment to
a mental hospital."™ The downside of such a propesal is abvious: it
has the potential to lead to an inerease in the number of sorcery kill-
ings. Another optivn would be a statutory declaratico that a behef in
gorcety 15 @ form of diminished capacity, reducing a homicide from
murder to manslavghlier. The jurnsprudential vnderpinnings of any
one of these approaches are worthy of a article of their own.

A variation gn the incorporation theme that preserves the st
tutivnal power of customary law syatems, rather than weakening
them by assimilating them into the state system, 1= to cnact a statute
authorizing parallel apd co-ordinated stale and customary procesd-
inps. A state.sponscgred formal court proceeding focused on individ-
wal culpability and responsibility would procced  parallel to a
stalutorily-authorized customary law proceeding focused on familial
andfor clan reconciliation and respongibility. Both proceedings would
ke mandatory lor the accused, his family and the family of the vigtim;
the state to deal with individual responsibility and the customary to
deal with farmilial and communal responaibility and reconciliation.
Such an approach has promise for the Amhara and Somali replons, 124

Which of these modes of incorporation 1= utilized will depend on
the relationship hetwean the state regional government and the cus-
lomary law systems within ity boundares, For example, in the Am-

10k See, er.. Dinnen, “Sentencing. Goatom and the FKule of Law in Papan MNew
Croinea,” 27 J of Lepal Plarafiesm 51 119858,

103, For 8 fasonating discussien of 8 non-statutorily authorized witempl by 8 sit-
Lieg judpe to ineorpocate cuslemiary law coneepls of crimanal eesponsilalily ineo Lhe
crimyinal justior processes of the maodero state, soe Tlinhen, supra &2t n, DR

1M, Compare the apiniat of the Colombion Supreae Coart in the case ol Celimo
Miguirucame, dizcusaed in "Miquirncama Célimg,” 173 (a0 304 050, Columbia, 13700
n Merrvyman, Faley & Clark, The Cavid La Tradition G55-64 (19941

135 Cf Parnell, “Village ar State? Competitive Legal Svstem o a Mexican Judi-
cial Districk™ i L. Mader & H. F. Todd Je. (eds.), The Drspuriey Provese- Law ir Ten
Sewintors,
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hara region, where neither the people nor their customary law
system are alienated from the state, the aotion of communal reconel-
iation and collective responsibility by the killer' lamily for the welfare
of the family of the victim could be incorporated direetly invo the state
sentencing proceedings, especially in urban settings. In the cities,
orchestrated community participation in court-roem senlencing pro-
cedures is possible. ™ In the more isolated corners of the Amhara
region, Tar from the urban centers where courts are located, custome.
ary law compeansation and reconeiliation proceedings in the village
where the families reside would be preferable due o the difficulty of
traveling to the lar-away courl- These locdl proceedings would he
timed to proceed immediately subsequeni to state-court criminal
proceadings 147

In the Somali region, where the people and their customary law
systema are more alienated from the Elhiopian state, 1 more llexible
and accommodating approach by state representatives is called for.
The representatives of the Ethjopian state could wark with Somal;
authorities to persuade themn to pair customary law proceedings with
their corollary state criminal prosecutions. Questions of the deprec of
tolerance and aecommodalion to be demonstrated by state proseca-
tove and judges will have to be worked out in the field. Where such
pairing 15 achieved, parlticipation 1 bolh processes, from beginming to
end, would be required. ' The present occazional practice of drop-
ping state criminal charges against a hominide suspect hoecause his
family has paid bleod money to the vietim's family pursuant to 4 cus-
tomary law decision would be formally sutiawed. Permitiing such
practices shirks the governmental duty to implement the nght Lo life
provigionz of the Ethiopian constitution and the interoaticnal human
riphts covenanis to which Ethijopia s party,

In conclosion, a few words on non-homicide emmes are in order.
Allhough transfer of jursdiction over homieide and other major
cTimes 15 lnappropriate in that it would have negative repercossions
fr the mainienance of Ethiapian siale power, transfer of jurisdiction

106, Sce Crokovich, “A Seotencmg Ciccle,” 368 JF of Leead Plaruliem and Drolfocial
rvtice PRI 1996 deseribioy 2 courtreom seolencing procedure chac incayporated
the families of the olfender and kis vctim ko the procesal

107. Ethioptans wicth whom this proposal has heen discussed have raised the ques-
tion of why would the family of the Mlender pay compensation afler he has been sen-
tenctd bo prison. The answar is that compenzation would be ordersd as puct of the
courl’s seatenee. The previse smaunt of the compensaltion would be Teft by Lhe courl
ba e dleteraured by e cestomary law authorties

108, Required participation in hoth proceedings eliminatee the occasionally nega-
tive consequences af the abilicy to choose. "The poasibality to cheose will generally
decrease their willingneas to accept decisions disadventagrous (o them. thereby de-
criusing Lhe instrtuticns' awthonity and the efficiency of Lherie decisiona.™ von Benda-
Broekma, “Jome Commenls on Lhe Problems of Comparing the Helationzship bes
tweats Traditionad wand Stute Syeleme of Admimistration of Justice in Africa and 1ndo-
nesia,” L3 nf Feg Plar. 165 LBA [1331).
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over minor crimes may well be positively desirable. Such a transfer
would relieve the Ethiopian government of the administrative burden
of dealing wilh sueh minor offenzes while at the same time recopniz-
ing and validating the cuslomary law processes. Buch a result would
be both politically and cconomically beneficial to the Ethiopian stale,

Federalizm

Ethigpia's nazeent system of federalism is characterized by fwo
striking features: the division of its people on the basis of ethnicity
rather than gepgraphy and the relative absence of funetioning mid-
dle-leve]l state mstitutions, The absence of functioning middle-level
state government lnstitations 1s due, of course, to the ratastrophi-
cally low level of state resources in Ethiopia, one of the poorest coun-
tries in the warld, but it 15 aleo due to a dearth of the legislation
aeeded to define a more appropriate balance of power between the
central government in Addis Ababa and iis far-flung provinces, nowa-
days called statas. The dearth of legisiation effectively shifting power
to the states is in oo small part due to the Ethioplan government™s
difficulty in freeing itself from the dead hand of the pasi. The legacy
of three thousand years of histury as 1 highly centralized unitary
state, first a monarchy, then an empire, then a gocialist dictatorship,
is not easily escaped 102

Serendipitously, the new federal government's delay in setting
up functigning mid-level state institutons has, in many locales, gone
un-noticed. The centunes-old clan-based customary systems of loeal
governance have continued wigorously to function. Some ohservers
have in fact suggested that the inability of the mid-level state institu-
tions effectively to govern is due to the fact that very effective ays-
tems of governance, more accepiable {0 the lacal people, are alveady
in place, As described 1n Part IT of this article, one of the functions
these deeply-rooted, ethnically-bazed, customary povernance systems
has continued to perform is dispute resolution in general, and, of par-
tiular eoneern Lo Lhis ariicle, the meting oul of eriminad justice,

Several different considerations militate in favor of giving these
customary law systems the legislative and politieal space they need
to eontinue to do their job. The primary consideration is common
senss; if it's not broken, don't fix it. A second consideration 18 eco-
nomics) fermal courls and Lhe law enforcement apparatus on which
they depend are expensive. Third iz lepitimacy: exvessive insistence
on an unwilling populatior’s wee of the state logal system o the ex.

103, Other fetors huve adsu ployed & perl o the slowaess of the pace of Tegislation
in the fese Ave wears af the Federal Democpatic Republic. Among them ave the Ethia-
pian tradition ai cantealized government, the war with Eritres. ethoic conflict and
political in-Agheing.
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clusion of their customary system will have the backlash etfect of
delegitimating the staie courts and, by proxy, the skate 119

Indeed, in the Somali Region the Ethioplan government has al-
ready taken steps in the direction of ereating the political space nec-
essary to make use of the authonty of traditional clan elders. The
Fihigpian governiment has ersated a new quasi-governmental ingtitu-
tian, the preerti, charged with mediating between the Somali pesple
and the Ethiopian state governmentt!! At the local levels, the
gueurtl's function of mediating between the state posernment and the
people often consists of mediating violent inter-clan disputes that
winald otherwise have to be dealt with by the criminal conrts 112
What remains te be done is creation of the statutory framework that
will provide legislative legitimation for the reciprocal accomrnoda-
tions of customary and state lepal aystems Chat is already underway.

There are many different systems of federalism m the world,
each with itz own statutory framework. However, with respect to pe-
nal law, there exnist only three major formats for balance of legislative
power between the federal povernment and its subdivisions. They
are ag tollows: 11 ta vest legislative power over criminal matters pn-
marily in the state governments, 112 as the United States and Austea-
lia have dene;!' 2] Lo vest legislative power over criminal matters
concurrently in the federal and state governments, as in Germany; 119
and 3} tu divide the legislative power by subject matter, as has been
done in Canada.l1®

Ethiopia currently seems to fall somewhere between Germany
and Canadsa on the above conlinwem, The Ethiopian Conslilution
provides that the federal government, through the House of Peoples’
Ecpresentatives, “shall enact g penal ¢ode "7 (On the other hand,
Article 35 of the Constilulion provides that "The States may, how-

110, o this point, ses text al o, __, supry.

111 The mslication of the geurds was ploneercd in the Alar Bepon of Ethiopua,
peopled, Like the Somali Region, by nomadic pastoralists. Adtee it proved sueoessful in
the Afar Hegion, it was piotegred in the Semali Begion. As of this seriting the ingtitu-
tian af the guure! has heen in exizteace for approximately one vear in the Somali
Regon.

112 These observalions ane based on imterviews by Dalores A, Donovan with the
tesbers of the goerts and Lhe judees and proceculors of the courts, Dolle Ade and
Dalle Hay waredas, Samali Region (June 2M11).

113. "Stetea” ia the term naed in che Tnited States and, at ties, Ethiopia, 1o refer
to tha admunistrative unita which eomprise the federal whole. (dthee terma arae lander
{Germany), provinces {Ceneda) and reguons {Ethuopia, used interchangeably with
“grates"),

114, See pencrally, . Zelman & L. Zines, Federal Juriediction tn Australie (Mel-
bourne Dniversity Press 3780

113, Sea penerally, W. Ehke & MW, Finkin, (eds.), Feairaclaction fo Cierelgs Loy
466 ‘Kluwer Luw lolernational. 18966,

116, Prler W, Hopg, Corstitutronal Law of Canada (3d ed. 1992). i Edwards,
“The Advenl of English (Mot French) Criminal Law and Procedure inloe Caneda,” 26
Ceine. L6 954 (1904}, Hopy, Td.

117, Art. BR(G), Constitation of the Fedecal Demnceatic 8epuhlic of Ethiogie,
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ever, enact penal laws on matters that are not specifically covered by
Federal penal legislation "11% Thus, if the [ederal Penal Code were to
relcain from ¢overape, each state legislature could, pursuant to Arti-
cle 56, enact laws designed to cure the worst human righes abuses of
the customary law systems within their boundanes while leaving the
non-prohblematic aspecis intact.

For example, the legizlature of the Amhara region could enact
laws providing for statulorily-avihorized roughly conlemporanenas
state law criminal prosecutions and eustomary law compenzation
proceed ings n cases of homioide, Parlicipation in both proceedings
would be required. The tormer, the state proceeding, would be bazed
on individual culpability and responasbility. The latker, the custom-
ary law procesdings, wonld continue to be based, as they now are, on
notiens of familial rather than individual responsihility and compen-
sation ralher than punishmenl, The legislature of the Bepeshangul!
Gumuz BEegional State ¢ould enact laws ereating new mens rea provi-
sions and new penalty provisions appropriate to the peculiarities of
adventure and sorcery killings. The legislature of the Somali Re-
gional atate could enact laws criminalizing the inclusion of female
children in customary 1aw zettlement packages and outlawing spc-
cific customary law practices that diseriminale against women, Sup-
port for such a law already exists in the Ethiopian constitution,
which provides that “(l|aws, customs and practices that oppress or
cause bodily or mental harm to women are prohibited, "1

The Penal Code currently in foree in Ethiopia was written almogt
fifty vears ago, when Ethiopia was still a monarchy, [n the style of
the time, it purports to provide total coverage for all erimes cornmit-
ted within the horders of the Elthiopian state, Although (the Penal
Code 1s 0 the process of being re-written, the old 1957 Code =crves as
the model for the new code. The persons responsible for the revision
do oot appear to have considerad the alternative of reducing the cov-
erape of the federal vode in vrder to permit the states the indepen-
dence they nead to write state penal eodes providing space for the
aperation of castomary law systems,

The dead hand of the past, not just the Ethiopan legacy of mon-
archy and dictatorship, but also the Europesn legacy of unly one code
of law governing all portions of the realm, is reaching out to choke
away the lncal independence and innovalion whirch is at the heart of a
succesalul federal syslem. Slale legislative independence, always im-
purtant in a federal system in order for local government to respond
appropriately to local conditions, becomes cratical in o system of eth-
nic lederalism such as that of Ethiopia. The drafters of the Constitu-
tion foresaw this necd and provided for it in Artiele 55, Tt remains to

118, Id
LD Art. 354), Constitulion of the Federal Demoeratic Rapublic of Ethoopia.
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be seen whether the drafters of the new Penal Code will have the
foresight and the prasp of the dynamics of federalism that character-
ized their colleagues on the Ethiopian Censtitutional Drafling Com-
mittee to ;mve the state legislatures the independence and Hexibility
they need.

TV, CoNcruston

What is necded in Ethiopia 1s g ¢ohevent, multi-faceted plan of
state action designed to support apd preserve the existing customary
law systems while modifinng them to eliminata the worst human
richts abuses, The mualti-dimensional plan that follows i= only one of
the many the povernment may choose to adapt. T is offered in the
hope of stimulating debale on the 1ssues raised in this article. The
plan proposed would include at a minimum an inventory of all Ethic-
pian cusiomary law systems, legislative inlervention and reform te
allow tor accommedation of customary law svstems at the lpeal leval,
resource centers and training programs spensored by the Mindstry of
Justice, and educational programs sponsored by the Mimastry of
Education.

Firzst, an inventory ol the Ethicptan customary law systeims
should be {aken, preferably by legal anthropologisits, to understand
and analyze each of the systems and to identify those features that
are in confhet with universal human rights norms, The desired out-
come 15 comprehension of the cultural dymamic that has produced the
abjectionable features and a determination of how and with what
other proresses Lhey may be replaced,

Second 1s the drafting and enactment of federal legislation dela-
gating to the states the duty to prepare and enact stale lepislation
aecommodating the local customary law svstems. The state legizla-
tures wanld then enact legislation setting up procedural mechamsmes
providing, as appropriate, lor ncorporation of customary law
processes into state court proceedings, creation of paralle] proceed-
gy, or transfer of jurisdiction over minor offenses to costomary law
authonties. An alternative, less aensitive to tha valoe of local inde.
pendence and innovation, bul more accominodating of the Ethiopian
tradition of central government, would be for the federal government
to enact legislation creating a woiform system [or accommodation of
customary law systems. The goal of these statutory refurms, whether
accomplished on the federal or state levels, would be fo preserve the
struclure aod provedure of the customary law systems while 1dentify-
ing and prohibiting those particular features, if any, that conztitute
vislations of the haman righls treaties to which Echiopia 15 a parcty.

A third element 12 alloeation of governmental expertise and re-
sources o thas effort to recognize and ulilize the counlny’s customary
law systerns. Creation of a resource center within the Ministry of
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Justice where infurmation on customary law systems 13 maintained
and made aceessible o prosecutorial and judicial perzonnel in the re-
gions 15 2 beginning. Training programs for judges, prosecutors and
law enforcement personnel, desipned to sensitize them to the custom-
ary law systems in their regions, comes next. Also important is de-
valopment of A prosecutorial strategy within the Ministry, identifving
rustomary practices thatl violate human rights and targeting them, n
order of priority, for prosecution,

A fourth and critically important element is community educa-
tion on the need to do eradieate traditional practices that infrinpe
upsn ar place at risk the homan rights of citizens, Such programs
have, of courge, been ongoing in Ethiopia for many vears. Coordins-
tion with erimingl juslice reforms and proseeulions, combined with
publicity about whatever campaign i= in issue, will serve to revive
public interest and highlighl the human rights abuses that are the
target of the campaign.

The clements of this plan of action are complementary. Statu-
tory reform ean be combined with a campaign of targeied prosecu-
tione. Training programe tor law enfurcement officers can be
ombined with community education. For example, enartment of a
statute criminalizing the inelosion of young pirls in sellement pack-
ages would be accompanied by a campalgn of comnmuonity education
and a program, initiated by the Ministry of Justice and implemented
by local judges and prosccutors, of meetings and discussions with
clan elders on that topie. A second statute, alse to be accompanied hy
a program of community education and meetings with clan elders,
might authorize mandatory state and costomary law parallel homi-
cide proceedings in the oullying areas of the Amhbera and Somali
PeEIOns.

With vespect {0 the Gumuz, a tripartitc imtiative might be
mounted against the praclice of sorcery killings. It would consist of
cnactment of a statute providing for mitipation of penalty lor a
Gumuoz tor any Elthiopian? found to have killed in the honest belief
that his victim was a witch, followed by a targeted eampaign of high
visibility prosecotions of parsons who commit sorecery kithngs, in turn
combined with an intensive campalgn of community education. In
the long term, a sustpined eampaign of education concerning the evils
of these practices, combined with an agempt Lo introdes new mesa-
sures bor achieving whatever community poals have been iradition-
ally thiought to he achieved by there practices, wall prove, of course,
more effective Lhan criminal prosecutlions,

With respect to sentencing patterns that diseriminate against
women, the traditional customary law's reliance on a discnminatory

view of women muast be supplanted by the modern law's emphasis on
cquality of men and women. Long-term re-educalion programs are
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required o change the underlying deep-seated cultural norms. How-
ever, the fact that discrimination against women i3 an enlbrenched
staple of many Ethiopian sub-cultures and that gender equality
ranks lower than the right to life in the hierarchy of rights does not
mean that the stale can indelinitely posipone dealing with cestomary
law practices that abuse women, The state must make atl reasonable
efforts to redress the inequality. 20

Finally. 1t musi be recopnized thal the Ethiepian siate, like all
multi-ethnic and multi-culfural statez, has pelitical problems. Pene-
tration of Ethiopian state legal norms and procedures to all corners of
Ethinpia will not be welvomead by at least some of the peoples who are
Ethiopian citizens. Most of the Ethiopian ethnic groups are {iercely
independent and, on the whole, guite satisfled with their own eus-
romary law systems. Since fheir customary law homielde proceed-
ings seem quite certain to continue, the issue becomes what should be
the relationship of the state 1o those proceedings. For present pur-
pose, it sulfices to say that rather than seeking te pre-empt custom-
ary law proceedings, the state should zeck to establish 2 mutual
expectation of cooperation between the state and customary law au-
thorities. Statutarily-authorized parallel procecdings where particl-
pation in both stale and customary law proceedings 15 mandatory
offer an opportunity to do just that, and to educate concerning univer-
zal human rights norms 1o the process. Where the high level of coop-
eration between state and customary law officials that is the
prereguisite to paralle] proceedings is not possible, the Ethiopian
state will have wo resort to selected unilateral eriminal homicide pros-
ecutions 4% 4 means to establish state power. Pailure to prosccute
homicide 15 not an oplion for any state that claims o be operating
under the rule of law.

The Ethiopian government’s attempt to establish a federal state
iz off to a good atart. FEthnic federalism wnder the rule of law is an
ilea whose rime has veme. However, two ingredients are missing
irom the Ethiopian governmental formula. The first is legislative im-

L2[}. A patino-atate’'s duty to make all reasonable eforls L ackiewe realization of
the righta guarantaed in the international treaties that it has signed 15 articulated in
Article 1) of Lhe [nlermationel Covenent for Beonomic, Social and (altural Rights.
“Bach State Party to (lw present Covenanl wndertakes to take stepa, individually and
theouph intermational asaiatance and cooperation, cspeoally coonomic and eehoieul,
ta the mpaxumvam of ita available cesnurees, with a view Lo achieving progressively the
full realization of the rights recognized in the present Covenant by all appeopriate
means, including particularly the adoption of tegislative measures.” International
Covenant on Beormmie, Bocinl and Cultural Righis, GAL res 20004 (XX1). December
L6, 1865, 2| (LN, GADR Sopp (Mo, 167 ut 49, LLN Doe AGI16 (1965), 393 L N T 8.1,
entaract cntn fovar aon daJdanuary 19796, The LOC.ESCR., bke the ILCC R and many
other intermational human rghts inatruments, guarantees ta women @ oght egual e
Lthat of men “lu the enjorment of all econoemic, social and cultural vighls set forth in
the preseal Covenoanl,”™ Ark, 3, LIES.C.R Elhiopia has sicned moat ol ihese instru-
ments and s bnand by them,
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plementation of the promize of legal pluralism held out in the 1594
Consbilution, The federal penal code must be amended to perant m-
novative legislation accommodating the customary law svstems pre-
sent in each state, The second is allocation of government resourecs
to proprams dezigned to remedy the human rights abuses endernic in
some customary law svstems. The poal 15 preservation of Ethiopia's
customary law systems, done in such a way ss to eliminate the
human rights abuses that threaten Ethiopia's claim to have estab-
lished the rule of law.
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